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AMERICAN CASES. 


UNITED STATES CIRCUIT COURT. 
BOSTON, AUGUST, 1833. 
Charles P. Williams v. the Suffolk Insurance 
Company. 


Where a dispute exists between two independent 
countries as to the right of sovereignty over a par- 
ticular territory, the courts of justice of each coun- 
try are bound to consider the claim of their own 
government as rightful, and are not at liberty to 
discuss the question who is the rightful sovereign, 
it heing a subject of political and diplomatic negoti- 
ation, and not of judicial cognizance. 

: Therefore, where the question, whether the govern- 

* ment of Buenos Ayres, had sovereign jurisdiction 

over the Falklands or not, was in dispute between 

the United States and Buenos Ayres, and the Uni- 
ted States maintained that it was not; it was held 
that the American courts were bound by the acts 

of its own government; and that consequently a 

condemnation of an American ship by a Buenos 

Ayrean tribunal, for illegal trade with the Faikland 

Islands, was illegal and void for want 0; jurisdiction. 


The Falkland Islands were formerly a part the Vice 
Royalty of La Plata, or at least, was so claimed by 
Spain; and the government of Buenos Ayres, (a 
new revolutionary government,) has no right to 
assert sovereignty over them, unless those islands 
have been acknowledged to be within its territorial 
jurisdiction. 

It seems, that the master of a ship is not absolutely 
hound to break up his voyage upon an usurped au- 
thority, and an illegal threat of a foreign government 
to confiscate the ship and property, if he persists in 
carrying on the voyage. He may exercise his discre- 
tion on the subject; and is not guilty of barratry, 
or gross misconduct in persisting in the voyage, 
even though the ship should be seized and con- 
demned therefor. 


4 
2 





Ifa ship is seized under such usurped authority, and 
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recaptured by the crew, they are entitled to salvage ; 
and the decree of an American court in rem wiil be 
deemed conclusive on the right, unless fraud is 
shown. 

Where in consequence of such an illegal seizure, and 
recapture, the voyage is lost, the owners may aban- 
don for a total loss. 


Assumpsir on a policy of insurance, 
20 


' 
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dated the 19th of August, 1830, whereby the 
plaintiff caused to be insured by the defend- 
ants, for nine per cent. per annum, premium, 
warranting twelve per cent. “lost or not lost, 
fortynine hundred and nineteen dollars, on 
fifteen sixteenths of schooner Harriet, and 
eighteen hundred and seventyfive dollars on 
board said vessel, at, and from Stonington, 
(Connecticut,) commencing the risk on the 
12th day of August, instant, at noon, to the 
Southern Hemisphere, with liberty to stop for 
salt at the Cape de Verd Islands, and to go 
round Cape Horn, and to touch at all islands, 
ports, and places, for the purpose of taking 
seal, and for information and refreshments, 
with liberty to put his skins on board of any 
other vessel or vessels until she returns to 
her port of discharge in the United States. 
It being understood that the value of the 
interest hereby insnred, as it relates to this 
insurance is not to be diminished thereby. 
It is understood and agreed, that if the Har- 





riet shall not proceed southeasterly of Cape 
Horn on a voyage toward the South Shetland 
Islands, and there be no loss, then the pre- 
mium is to be six per centum per annum, the 
assured warranting only nine per cent.” 
Vessel valued at five thousand dollars, out- 





fits valued at two thousand dollars. 

There was a similar policy underwritten 
by the defendants for the plaintiff, on the 
same day for the like voyage in all respects, 
of thirtyfive hundred dollars, on the schooner 
Breakwater, and two thousand dollars on out- 
fits on board, at the same premium. The 
vessel being valued at thirtyfive hundred 
dollars ; and the outfits at two thousand dol- 
lars ; upon which also an action was brought. 

The declaration upon each policy averred 
a total loss, by the seizure and detention of 
one Lewis Vernet and other persons, pretend- 
ing to act by the authority of the government 
of Buenos Ayres, with force and arms. 

The causes came on to be heard together, 
by the court, upon certain facts and state- 
ments agreed by the parties, and were argued 
by C. G. Loring for the plaintiff, and by 





Theophilus Parsons for the defendant. 
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It appeared from these facts and state- 
ments, that both of the vessels insured were 
bound on a sealing voyage, and proceeded to 
the Falkland Islands in pursuance thereof, 
and were there both seized by one Lewis 
Vernet, acting as governor of those Islands, 
under the appointment and authority of the 
government of Buenos Ayres. The Harriet 
was seized on the 30th of July, 1831, and was 
subsequently carried by the captors to Buenos 
Ayers, where certain proceedings were had 
against her in the Tribunals, and under the 
sanction of the government of Buenos Ayres. 
She has never been restored to the defend- 
ants ; but has been condemned for being en- 
gaged in the seal trade at the Falkland 
Islands. 

The Breakwater was seized at the Islands, 
on or about the 18th day of August, 1831, and 
was afterwards recaptured by the mate and 
crew who remained on board, and was by 
them brought home to the United States. 
And after her arrival, was libelled for salvage 
in the district court of Connecticut district, 
and salvage was awarded of one third part of 
the proceeds of the vessel and property. 

Copies of the orders and decrees of the 
court of Buenos Ayres respecting the seal 
fisheries ; of the appointment of Vernet as 
Governor of the Falkland Islands; of the 
proceedings against the Harriet; of the cor- 
respondence of the American government with 
the Buenos Ayrean government respecting 
those seizures and the claims of the Buenos 
Ayrean government to the jurisdiction of the 
Falkland Islands, were produced and read de 
bene esse in the case, 


Story J—I do not think it necessary in 
the present cases to examine many of the 
points made by the learned counsel on either 
side; because, in every judgment, the whole 
controversy turns upon a point, which, if 
decided in favor of the plaintiff, will render 
the examination of all others wholly unimpor- 
tant. The government of Buenos Ayres 
insists, that the Falkland Islands constitute a 
part of the dominions within its sovereignty, 
and, consequently, that it has the sole juris- 
diction to regulate and prohibit the seal fish- 
ery at those islands, and to punish any viola- 
tion of its laws by a confiscation of the ves- 
sels and property engaged therein. On the 
other hand, the American government insists, 
that the Falkland Islands do not constitute 





any part of the dominions within the sove. 
reignty of Buenos Ayres; and that the seal 
fishery at those Islands is a trade free and 
lawful to the citizens of the United States, 
and beyond the competency of the Bnenos 
Ayrean government to regulate, prohibit, or 
punish. The controversy is still undisposed 
of by the two governments, each maintaining 
its own claims and pretensions, ard neither 
admitting the claims or pretensions of the 
other. In this state of the diplomacy between 
the two countries, while the whole matter is 
in contestation between them, or, as we may 
say, flagrante lite, the question is, whether it 
is competent for this court to re-examine and 
decide, in its judicial capacity, upon the 
claims and pretensions of the two govern- 
ments, and thus to interpose its positive um- 
pirage to settle the matters in dispute, at 
least to the extent required for the proper 
adjudication of the cases now before it. 

My judgment is, that this court possesses 
no such authority ; and that it is bound up 
by the doctrines and claims insisted on by its 
own government, and that it must take them 
to be rightful, until the contrary is establish- 
ed by some formal and authorized action of 
that government. It is very clear, that it be- 
longs exclusively to the executive department 
of our government to recognise, from time to 
time, any new governments, which may arise 
in the political revolutions of the world; and 
until such new governments are so recognis. 
ed, they cannot be admitted by our Courts of 
justice to have or exercise the common 
rights and prerogatives of sovereignty. This 
doctrine was fully recognised by the Supreme 
court of the United States, in Gelston tr. 
Hoyt, (3 Wheat. R. 246, 324,) as indeed it 
had been before in the City of Berne v. the 
Bank of England, (9 Ves. 347,) Dolder ¢. 
Bank of England, (10 Ves. 353, 8. C. I 
Ves. 583,) and the Manilla, (Edw. Adm. 1. 
Now, before the revolution in South America, 
it seems to be historically true, that the Falk- 
land Islands were, if they were under the 
positive dominion of any power, a dependency 
of Spain, under the Vice Royalty of La Plats. 
When Buenos Ayres separated itself from 
the government of Spain, it might have 
claimed the sovereignty also of the Falkland 
Islands as an appendage to its own domit- 
ions. But that claim unless enforced by a2 
actual possession, and a full recognition by 
other nations, could, in no just sense, be 
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deemed to give a fixed title. Buenos Ayres | both of these seizures unlawful, and there- 


has undoubtedly been recognised by the 


fore the plaintiff is entitled to recover as for 


government of the United States as an inde- | a total loss in the case of the Harriet. 


pendent government; but that recognition | 
| pretence to say, that there has been a total 


can by no means be exten‘ed to an admission 


In regard to the Breakwater, there is no 


of its title to the sovereignty of the Falkland | loss, for which the underwriters are respon- 


Islands, unless some act of the government 
can be shown, which carries it to that extent. 
None such is shown; none such is pretended. 
On the contrary, our government has expressly 
denied the sovereignty of Buenos Ayres over 
those Islands, while it has admitted its terri- 
torial sovereignty on the continent of South 
America. And upon the principle already 
adverted to, a principle well founded in the 
acknowledged doctrine of the law of nations, 
the Falkland Islands must be deemed to 
belong to their old sovereignty, (whatever it 
might be,) until the title of Buenos Ayres has 
been admitted by our government. This 
short view of the matter seems to me to dis- 
pose of the main subject in controversy ; for 
if Buenos Ayres had no legitimate sovereign- 
ty over those Islands, the act of seizure of the 
Harriet and the Breakwater was a gross 
usurpation; and the decree of its tribunals 
upon the subject of the seizure of the Harriet 
was a mere nullity, utterly unfounded in 
point of jurisdiction. 

But, I wish to add a word or two more on 
this subject, upon a principle somewhat broad- 
er in its extent, and equally applicable to, 
and decisive of, the merits of this case. It 
is, that this court, in its judicial character, 
cannot entertain political questions of this 
nature ; or settle the rights and claims as to 
territory and sovereignty in controversy be- 
tween us and foreign nations. On the con- 
trary, this court is bound, so far as its own 
functions are concerned, to act upon the 
ground, that the claims of our government, 
and its assertions of its rights in this respect 
are correct. Omnia rite acta. It might 
otherwise happen, that the extraordinary spec- 
tacle might be presented, of the courts of a 
country, disavowing, and annulling the acts of 
its own government in matters of state, and 
political diplomacy. The true doctrine on 
this subject was laid down by the Supreme 
Court of the United States in Foster v. .Veil- 
son, (2 Peters’s R. 253, 307,) and it was ful- 
ly acted upon at the last term of that court, 
re 5 case of Garcia v. Lee, (12 Peters’s R. 

) 


Upon these grounds, this court must hold 





sible. Upon the recapture the voyage was 
capable of having been performed ; at least, 
the contrary is not established. The only 
question, which remains is, whether the under- 
writers are responsible for the salvage de- 
creed by the district court of Connecticut. 
I am of opinion, that they are.—In the first 
place, the decree, upon the principles estab- 
lished in Hoyt v. Gelston, (3 Wheat. R. 324, 
311 to 322,) is conclusive, that the salvage 
was due and properly awarded; and that de- 
cree, there being no pretence of any fraud, 
is not re-examinable in this collateral pro- 
ceeding. In the next place, if that decree 
were re-examinable, there is no question, that 
it was rightfully a case for salvage ; for the 
recapture saved the vessel and outfits from 
an imminent peril of condemnation, The 
conduct of the Buenos Ayrean government 
clearly shews, that there was imminent dan- 
ger of confiscation of the property; and not 
the less so, because, in the view of our go- 
vernment, the seizure was unlawful; since 
Buenos Ayres insisted upon it under a claim 
of rightful sovereignty, to enforce a sup- 
posed violation of that right. The princi- 
ples decided by the Supreme Court in T'al- 
bot v. Seeman, (1 Cranch. R. 1,) fully sustain 
this claim for salvage. 

I have not thought it necessary to discuss 
at large the points, suggested by the learned 
counsel for the defendants, that the loss was 
occasioned by the barratry or gross negli- 
gence of the master of the Harriet, in car- 
rying on the seal fisheries at the Falkland 
Islands, after the alleged warning given to 
him by governor Vernet. Assuming that such 
a warning was given, 1 do not think, that it 
could, in the present case, change the rights 
of the defendant. There is no ground for 
deeming the master’s conduct to be barratry ; 
for it was not any fraudulent violation, or 
wilful abandonment of his duty to the own- 
er. As to the point of gross negligence, not 
amounting to fraudulent conduct, if such a 
case were made out, it would not help the 
defence. It has been repeatedly settled by 
the Supreme Court of the United States, that 
if the immediate cause of a loss is a peril 
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insured against, it is no ground of defence, 
that it was remotely caused by the negli- 
gence of the master or crew; the rule being, 
Causa prorima,, non remota spectatur.' This 
doctrine being founded, not upon loca! law, but 
upon the general principles of commercial 
law, would be obligatory upon this court, even 
if the decisions of the state court of Massa- 
chusetts were to the contrary ; for upon com- 
mercial questions of a general nature, the 
courts of the United States possess the same 
general authority, which belongs to the state 
tribunals, and are not bound by the local de- 
cisions ; but they are at liberty to consult their 
own opinions, guided indeed, by the greatest 
deference for the acknowledged learning and 
ability of the state tribunals, but still exer- 
cising their own judgment as to the reasons, 
on which those decisions are founded. But 
I do not understand, that the supreme court 
of Massachusetts has adopted any positive 
doctrine inconsistent with the principles of 
the maxim above stated. On the conirary, 
in Delano v. The Bedford Ins. Co., (10 Mass. 
R. 347, 354,) that learned court fully recog- 
nised the rule, that the immediate, and not 
the remote cause of a loss was to be regard- 
ed in policies of insurance. I am aware of 
the decision of the same court, in Cleveland 
v. The Union Ins. Co. (8 Mass. R. 308 ;) but 
considering, that the ultimate decision was 
made by a minority of the court, (Mr Chief 
Justice Parsons and Mr Justice Thacher not 
sitting, and Mr Justice Sewall dissenting) it 
can hardly be considered as a satisfactory au- 
thority.* 

But if the law were otherwise, nothing but 
very gross and criminal negligence of the 
master would bring the case within the cate- 
gory of the argument. Now, here is the 
case of a trade lawful, as I am bound to 
maintain, to American citizens, and rightfully 
carried on by them.—Under such circum- 
stances, and especially taking into consider- 
ation the past uninterrupted state of that 
trade, it seems too much to say, that a mere 
fear of molestation in the trade would have 
justified the master in breaking up the voy- 
age. The underwriters were bound to know 


! See Patapsco Ins. Co. v. Coulter, (3 Peters’s R. 
222.) Columbian Ins. Co. of Alezandriav Lawrence 
(:0 Peters’s R. 507.) Waters v. Merchants’ Louis- 
ville Ins. Co. (11 Peters’s R. 213.) 

%See also Ellery v. New England Ins. Co. (8 
Pick. 14. 22.) 





the ordinary perils of the trade, as much as 
the owner of the ship; and they took upon 
themselves the ordinary risks arising from 
the known claims and decrees of the Buenos 
Ayrean government, known, I am to presume, 
as much to one party, as to the other, to the 
insurance. I cannot say, that the master did 
not exercise a fair and reasonable discretion ; 
or that his conduct was marked with such 
rashness, precipitation and gross negligence 
as to amount to a desertion of his proper du- 
ty, or to exonerate the underwriters from 
their liability. He appears to have acted 
with good faith, under a sense of duty, and 
in a lawful manner, in the maintenance of 
the rights of his country. —Assuming that he 
had knowledge of the threats of governor 
Vernet, to make a seizure, if he persisted in 
pursuing the seal fishery at the Islands, he 
might have deemed it, and undoubtedly did 
deem it, a mere brutum fulmen, a threat, in- 
tended for intimidation, and not for execution; 
and the more so, because it was a gross usur- 
pation of jurisdiction and sovereignty. [n- 
deed, it is a very grave question, whether a 
master is bound to abandon his legal rights, 
and to submit to an unjustifiable exercise of 
illegal authority ; and whether, if in conse- 
quence of his refusal a seizure, manifestly un- 
lawful, should take place, whereby the vesse! 
is lost, the underwriters would be discharg- 
ed, even though the master might by a more 
prudent course, and by abandoning the voy- 
age have avoided the seizure. At present, | 
incline strongly to the opinion, that he is not, 
in such a case, bound to abandon his legal 
rights, unless, indeed, his conduct would - 
mount to a criminal departure from duty. 
The case of Sewell v. The Royal Exchange 
Insurance Company, (4 Taunt. R, 855,) ap- 
pears to me fully to support this doctrine. In 
that case, the master refused to submit to 
what was deemed an illegal order, (of the 
governor of St. Michaels,) and his vessel was 
seized and condemned therefor; and that 
was the cause of Joss averred in the declara- 
tion. On that occasion Lord Chief Justice 
Gibbs, speaking for the court, said, “ We 
think each party stands on his strict rights: 
and we are now to consider the strict point 
of law, not the question, whether it would 
have been more prudent in him, the master, 
to go to Tercera (according to the order,) but 
whether he acted bona fide. We do nt 
however, quite agree with the defendants 0” 
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the question of imprudence. But it is for 
the underwriters to shew, that the owners did 
something, which made it legal for the Por- 
tuguese to seize and condemn the vessel. 
And unless the seizure is legalized by any 
illegal act done on the part of the owners by 
the captain, the seizure is illegal, as we think, 
that here it is, and the assured is entitled to 
recover.” There is great good sense in this 
doctrine; and I do not well see, how, upon 
any other rule, a master could safely act eith- 
er for himself, or for his owners, in emergen- 
cies of this sort. If, upon every threat of il- 
legal violence or seizure, he were to be 
bound to abandon his voyage, or the legal 
rights ef the owner, there would be an end 
of all security to trade and commerce. It 
seems to me, therefore, that upon principle 
there is great reason to hold, that if the loss 
is occasioned by the illegal act of a foreign 
government, it is a loss within the perils of 
the policy, even though it might have been 
avoided by the master by a different course 
of conduct, if his actual conduct was bona 
Jide, in furtherance of the objects of the voy- 
age, and in pursuance of his duty to his 
owners. 

Upon these considerations my judgment is, 
that the plaintiff is entitled to recover for a 
total loss in the case of the Harriet, and for 
a partial loss ( 7. e. the salvage,) in the case 
of the Breakwater. 


Note.—The case of Cleveland v. The Union 
Insurance Company, (8 Mass. R. 308,) was 
never retried ; but the loss was paid by the 
underwriters, it having been understood, that 
Mr Chief Justice Parsons expressed a de- 
cided opinion against the underwriters and | 
recommended‘a settlement. 


} 
| 





UNITED STATES’ DISTRICT COURT. 
PORTLAND, ME., AUGUST, 1833. | 


The Mary—Blanchard, Master. 


A mariner is entitled to his wages as soon as he is vo- 
luntarily discharged from the vessel; and if not 
paid within ten days after his discharge, he may 
have process from a court of admiralty against the 
vessel to enforce the payment. 

Whether the seamen are bound to remain by the ves- 
sel after the voyage is ended and assist in dis- 
charging the cargo, depends on the custom of the 
port. 








If a vessel has not the quantity and kind of provisions’ 
required by the act of Congress of July 20, 1790, 
sect. 9, and the crew are put on short allowance, 


they are entitled to double wages for every day that 
the short allowance is continued. 





But when the master is unable to obtain the kind of 
provision which the statute names, other kinds may 
be substituted as equivalents. 


When the crew are put upon an allowance and there 
is a controversy whether it be short or not, the na- 
vy ration is assumed as the standard of a pruper al- 
lowance. 





Tuts was a suit for subtraction of wages. 
The libel set forth a contract for a voyage from 
Portland to Goree in Africa and the Cape de 
Verd Islands and back to the port of dis- 
charge in the United States, for wages at the 
| rate of 18 dollars a month; alleged the faith- 
| ful performance of the contract, and claimed 
'a balance due of $48 08. In another arti- 
| cle, the libellant claimed extra wages, in con- 

sequence of being put on short allowance of 

provisions, for 22 days, during the return voy- 
age. The answer of the owner adinitted 
the contract, the service, and the balance due 
as alleged in the libel, and averred, that he 
was, and always had been ready to pay the 
sum, and brought the money into court, and 
alleged that the libellant had never demand- 
ed it. The answer denied, that the crew was 
put on short allowance, and averred, that they 
were, at all times, supplied with a sufficient 
quantity of good and wholesome provisions 
of the kind usually furnished in such voy- 
ages. The answer also contained an allega- 
tion, that, at the time when the libel was fil- 
ed in this court, ten days had not elapsed 
since the discharge of the crew. 








The case was argued by Haynes for the 
libellant, and by For for the respondent. 
The material facts are stated in the opinion of 
the court. 


Ware J.—The first question raised by the 
pleadings in this case, in the natural order in 
which they present themselves, is, whether 
the suit is prematurely instituted. The alle- 
gation of the answer on this point is incor- 
rect in point of form, but if the facts bring 
the case within the exception it is suscepti- 
ble of amendment. The statute does not 
prevent the filing of a libel before the expi- 
ration of ten days, but the issuing of process 
against the vessel. Whether this objection 
is available for the respondent upon the facts, 
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as they are proved, depends on the construc- 
tion of the sixth section of the act of July 
20th, 1790. (United States Laws, chapter 56.) 
The particular clause, fixing the time when 
admiralty process may be issued against the 
vessel provided the wages are not paid, has 
been thought to be not of very easy inter- 
pretation. It is in these words: “ As soon 
as the voyage is ended, and the cargo or bal- 
last fully discharged at the last port of de- 
livery, every seaman or mariner shall be en- 
titled to the wages which shall then be due 
according to his contract: and if such wages 
shall not be paid within ten days after such 
discharge, or if any dispute shall arise be- 
tween the master and seamen, or mariners, 
touching the said wages, it shall be lawful,” 
&c. And at the close of the section, it is 
further provided, that nothing herein con- 
tained shall prevent any seaman or mariner 
from having or maintaining any action at 
common law, for the recovery of his wages, 
or from immediate process of any court hav- 
ing adniralty jurisdiction, wherever any ves- 
sel may be found, in case she shall have left 
the port of delivery where her voyage ended 
before payment of the wages, or in case she 
shall be about to proceed to sca before the 
end of the ten days next after the delivery 
of her cargo or ballast.” 

One difficulty in the construction of the 
act is supposed to arise from coupling the 
two phrases, as soon 4s the voyage is ended, 
and the cargo or ballast is fully discharged. 
The statute seems to have been framed upon 
the idea, either that these two phrases are 
identical in their meaning, the latter being 
added as merely exegetical of the former ; or 
that, by the principles of law, the seamen are 
bound to remain with the vessel until the 
cargo is fully discharged. But it is quite 
clear, that in the maritime sense of the word, 
the voyage is ended when the vessel has ar- 
rived at her last port of destination, not al- 
ways her last port of delivery, and is safely 
moored at the wharf. Cloutman v. Tunison, (1 
Sumner, 376.) The Susan, (1 Peters’s Ad. R. 
165.) The cargo may have been delivered at 
another port, and thus the discharge of the 
cargo happen before the end of the voyage, 
yet the seamen are unquestionably bound to 
bring her to her last port of destination, and 
their wages will not be due by their contract 
until that time ; or, what is more common, 
the last port of delivery may be the last port 





of destination, and then the voyage wil! be 
ended before any part of the cargo is dis- 
charged. And further, admitting, what is 
not perhaps quite clear, that the seamen are 
by the general principle of the marine law 
applicable to their contract, bound to remain 
by the vessel and assist in discharging the 
cargo, the general principle may be control. 
led by an established usage to the contrary. 
In this port, and it is believed in most of the 
ports of the United States, (Dunlap’s Ad. Pr. 
98,) the uniform custom on the return of a 
vessel from a foreign voyage, is, to discharge 
the crew before unlading the vessel and em- 
ploy other persons to perform that service. 
It is a custom so uniform, general, and of so 
long standing, that it may fairly be consider- 
ed as entering into, and making a part of the 
implied terms of the contract. The end of 
the voyage and the delivery of the cargo do 
not, therefore, refer to the same time, ac- 
cording to the established usage of this port. 
The end of the voyage is when the vessel 
has arrived and is safely moored at the wharf, 
or when the master has provided other men 
to take the place of the crew and assist in 
unlading the cargo. The owner, in the pre- 
sent case, acted upon this custom. ‘The ves- 
sel arrived in the afternoon of Saturday the 
28th of July, and the crew were discharged 
the same day. Their wages were made up, 
including and terminating with that day, and 
some of them paid on Monday. The sum 
brought into court, and admitted to be due 
to the libellant, includes Saturday only, and 
no complaint is made, that he left the vessel 
before the voyage was ended, or that he had 
not completely performed his contract.  Itis 
manifest, therefore, that both the owners and 
the seamen considered the voyage for which 
they contracted, as ended when the ship was 
made fast to the wharf and before the dis- 
charge of the cargo. 

The statute declares, that when the voyage 
is ended, and the cargo or ballast discharg- 
ed, the seamen shall be entitled to their 
wages. If, by the terms of the contract or 
the usage of the place, the seamen are bound 
to remain in the vessel and assist in un- 
lading the cargo, then, on common principles, 
they will not be entitled to their wages until 
the cargo is discharged. The contract is 
entire and they are not entitled to their pay 
until it is completed. But if, by the terms 
of the contract or the usage of the place, 
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their term of service and with it their wages 
terminate with the end of the voyage, and 
before the unlading of the vessel, then, on 
the same principle, they are entitled to their 
wages when their term of service expires. 
In such a case, when do the ten days begin 
to mn? Is it from the end of the voyage or 
from the discharge of the cargo? It can- 
not be from both. My opinion is, that the 
intention of the legislature was, that they 
should begin to run from the time when the 
wages became due, that is, from the day when 
the term of service is completed. They are 
then of common right entitled to their pay. 
The statute couples the two phrases, the end 
of the voyage and the discharge of the car- 
go at the last port of delivery, and declares, 
that the seamen shall then be entitled to 
their wages. Now it cannot without vio- 
lence, be presumed, that the legislature in- 
tended to establish any new and peculiar 
principles of law to be applied to contracts 
of seamen in this particular. But if it is 
contended, that the time begins to run from 
the time when the cargo is dischayged at the 
last port of delivery, and that is not the port 
of final destination where the voyage ends 
according to the contract, then the statute 
would declare the wages to be due before 
the contract was fully performed. If the 
final port of destination is the last port of 
delivery, and, by the usage of the place, the 
term of service expires with the end of the 





voyage, that is, when the vessel is safely 
moored at the wharf, then a similar inconse- 


quence will result in an opposite sense, and | 


the legislature will be made to declare, that 
the wages are not due until an indefinite pe- 
riod after the contract has been fully per- 
formed, that is, unti] the cargo is completely 
discharged. The difficulty will be avoided 
by holding, that the time runs from the day 





the men are discharged. The wages are 
then completely earned, and of common right | 
are due, and this, I think, was the intention | 
of the legislature. This is the construction 

which has been given to the statute by Mr | 
Justice Peters, in The Ship Susan, (1 Pet. | 
Ad. R. 165.) The Philadelphia, (ibid, 210.) | 
The Happy Return, (ibid, 255.) It is also the | 
settled construction of the statute in Massa- | 
chusetts District. Holmes v. Bradshaw, Dis- | 
trict Court of Massachusetts, December 1823. 
(Dunlap’s Ad. Pract, 99.) And though some 

hesitation has been expressed as to the sound- 
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ness of this construction, it appears to me to 
be open to fewer objections than any other. 
(Abbott on Shipping, 450.) In the present 
case, process was not issued until after the 
expiration of ten days including the day of 
discharge. 

We come, then, to the principal question in 
the case, whether any extra wages are due 
in consequence of the crew being put on 
short allowance. By the 9th section of an 
act of July 20, 1790, (United States’ Laws, 
chap. 56,) every vessel of 150 tons burthen 
or more, bound on a voyage across the At- 
lantic is required to have 100 pounds of salt- 
ed meat and 100 pounds of bread for every 
person on board, independent of any other 
stores of live stock which shall be put on 
board by the master or passengers, and in a 
like proportion for a longer or shorter voy- 
age ; and if not so provided, and the crew 
shall be put on short allowance, then each of 
the crew shall be entitled to one day’s wages 
extra for every day they shall be kept on 
short allowance. 

It is‘admitted, that there was not, in this 
case, the quantity of provisions on board 
which is required by law, and it is also prov- 
ed and admitted, that during part of the time 
on the return voyage the crew was put onan 
allowance, but itis denied that it was a short 
allowance. The law fixes with precision the 
amount and kind of provisions, which a ves- 
sel is required to have on board. In its 
terms it does not admit of any substitutes for 
the kinds prescribed. But courts have thought, 
that, when a vessel happens to be in a port 
where it is not in the power of the master to 
obtain provisions of the amount and descrip- 
tion directed by the law, other articles may 
be substituted which are of equivalent value, 
The Washington. (1 Peters’s Ad, R. 219.) 
This temperament has been introduced in the 
construction of the statute upon the reasona- 
ble presumption, that the law does not intend 
to require of the master impossibilities, But 
when the courts, by an equitable construction, 
have introduced a qualification and liberated 
the owners from the penal operation of the 
law against its letter, they are bound to see, 
that the substitutes offered are a full equiva- 
lent both in quantity and quality, for that re- 
quired by the text of the law; the more so as 
the policy of the law addresses itself so 
strongly to the interests of humanity, it being 
intended to guard against the dreadful suffer- 
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ings of famine, while the ship’s company are 
isolated from all the world and under a posi- 
tive impossibility of relieving themselves. 

This vessel on her departure from Cape 
Bonavista, had considerably less than half the 
amount of bread and salted meat required for 
a vessel crossing the Atlantic. And all that 
she had, which can fairly be considered as a 
substitute, was less than one fourth of a bar- 
rel of flour and about half a barrel of beans. 
The whole live stock was one pig and three 
goats, with about a bushel of corn to feed 
them, but this is expressly excluded from 
being admitted as a substitute for salted pro- 
vision. It is unnecessary to waste words to 
prove, that these trifling stores could be no 
equivalent for the deficiency of the bread and 
salted meat. The master endeavored to re- 
plenish his stores at Cape Bonavista, but 
provisions could not be purchased at any 
price. He was obliged to sail with what he 
had, and nine days after leaving port the men 
were put on an allowance of three biscuit a 
day, and a few days after, on an allowance of 
one pound of beef. 

Whether the required quantity of provis- 
ions is on board or not, it is the duty of the 
master to oversee and regulate their expen- 
diture. It does not follow, that, because they 
are dealt out in fixed and limited quantities 
that the men are put on short allowance. It 
must be shown, that the allowance is not in 
a reasonable amount, not enough for the 
ordinary consumption of a man. What that 
reasonable quantity is, has not been determin- 
ed by the statute. But in fixing the rations 
of the army and navy, the Legislature has 
shown what they consider a proper allowance. 
The army ration is fixed at one pound and a 
half of beef or three quarters of a pound of 
pork and eighteen ounces of bread, (Act of 
16th of March 1802, ch. 9, sec. 6.) The navy 
ration varies with the different days of the 
week, and is not made up exclusively of bread 
and meat, but is on the whole rather larger 
than that of the army, (Act of March 3, 
1805, chap. 91, sec. 3.) A seaman in the 
merchant service requires as much foed as 
one in the navy, and the navy ration has been 
assumed as the standard by which the allow- 
ance in the merchant service ought to be 
regulated. The Washington, (1 Peters’s Ad. 
R. 219.) The New Jersey, (Ibid. 223.) In 
the present case, the allowance was one 
pound of beef, and at most not more than 





twelve ounces of bread. This is precisely 
two thirds of the army ration, and a little less 
than that proportion of the ration for the 
navy. To make up this deficiency, there 
was, for the whole passage of thirtytwo days, 
not more than forty pounds of flour and about 
half a bushel of beans to be divided among 
| nine persons. This would make but a very 
small addition to the allowance, and if we 
assume the navy ration as the standard, it is 
quite clear, that the men were on a short 
allowance. 

But it is urged as an argument that the 
allowance was sufficient, that some of the 
men did not consume the whole of what was 
allowed. This is true; but it should be 
added, that they took care to have their say- 
ings carefully locked up in their chests, 
They knew, that their stock of provisions was 
short, and that it was altogether uncertain 
when they would obtain more, and how long 
they would be under the necessity of sus- 
taining life on what they had. It was, there- 
fore, prudent and natural, that they should 
practise the utmost frugality, and save all 
that could be spared from the urgent calls of 
nature, against atime of need which they 
might reasonably have contemplated as not a 
very remote possibility ; for if the voyage had 
been prolonged but a few days more, the 
crew must have suffered from absolute fam- 
ine. I have no doubt that it was owing to 
unexpected contingencies that the vessel was 
left with this short supply of provisions, and 
not to a want of ordinary prudence or forecast 
on the part of the owners. Their intention 
was to have had an addition made to her 
stores for the return voyage in a foreign port. 
But unfortunately, and without any fault on 
their part, they could not be obtained. A 
court, however, which is bound to administer 
the law, cannot take these circumstances 
into consideration. The text of the law is 
imperative, and it is framed in the spirit of 
wisdom and humanity, and the interests of 
commerce as well as humanity require, that 
it should be carried into effect. The putting 
the crew upon an allowance was, under the 
circumstances of the case, if not a matter of 
absolute necessity, one of prudence, and 
there cannot be a reasonable doubt that it 
was a short allowance. According to the 
testimony of the cook, they were upon allow- 
ance twentytwo days, but the statement of 
}the mate is, that they were upon allowance 








t i a ae ai Sapa se. al ane 














ae tee Nee er ee 





















Sees 4 a Oe 


So - = © mm ss eS 








R: 


4 
= 


io Sey 


a le re 


Nhe Rie EAMG. 2 PA LR A cee 


ee 


American Cases. 


161 





nine days after leaving Bonavista, and the 
allowance was discontinued five days before 
their arrival in this port. As the passage 
was thirtytwo days, that will leave eighteen. 
In addition to the balance of wages I shall 
allow extra pay for eighteen days. 





SUPREME JUDICIAL COURT. 


CASTINE, ME , JUNE TERM, !838. 
John G. Tappan v. Asa Sawyer, et al. 


Where at the making of a joint promissory note, F, 
who was not a party to the note, wrote his name on 
the back of it in blank, it was held, that an action 
might be maintained against S. and P., the promis- 
sors, Without joining F. as joint promissor, 


Tus was an action of assumpsit on tlie 
following note of hand. 


“ Bangor, Octorer, 27, 1836. 
Six months from date, value received, 
we promise to pay Joseph Bryant or bearer, 
One Hundred and Seventyfive Dollars. 
Sawyer and Parrerson.” 


On the back of this note, was written the 
name of “ John A. French.” This suit was 
brought against Sawyer and Patterson only, 
who were declared against as partners in 
business. It appeared in evidence, that the 
note was given by Sawyer and Patterson, in 
payment for goods purchased by them at an 
assignees’ sale, of whom the payee of the 
note was one, at auction; and that the note 
at the time of payment, as aforesaid, had 
French’s name upon it, and was thus obtain- 
ed in compliance with the terms of that sale, 
requiring satisfactory sureties or endorsers ; 
the said French having no interest in the ar- 
ticles purchased. The action was entered 
at the June term, 1837; was defaulted, and 
continued on an agreed statement of facts, to 
the present term, which statement concluded 
thus ;—* if the full court should be of opin- 
ion, that the action is maintained, the de- 
fault is to stand, otherwise it is to be taken 
off, and a trial granted.” 


C. Gilman, for the defendants, contended, 
that the plaintiff was bound to shew a sufli- 
cient legal interest in the note in order to 
maintain his action. Bradford et al. v. Buck- 
nam, (3 Fairfield 15.) He contended also, 
that, under the circumstances proved in the 


21 





case, the note was simply joint, and the plain- 
tiff should have sued Sawyer and Patterson, 
and French jointly. Notes written, “ We 
promise,” &c., were simply joint. Bailey on 
Bills, 37, 38; Chitty on Bills, 433. “We,” 
in the case at bar, referred to French, as well 
as to Sawyer and Patterson, the latter being a 
firm, and consequently but one inlaw. The 
plaintiff, in his writ against the former, had 
elected, and rightfully, to consider him as an 
orginal promissor, having so declared against 
him ; therefore they should be joined. Motes 


v. Bird, (11 Mass. Rep. 436.) 


J. W. Hathaway, for the plaintiff, contended, 
that the plaintiff, having possession of the 
note, which was negotiable, could maintain 
his action. It was optional with him to con- 
sider French as an original promissor, or asa 
guarantor; and he relied in support of this 
position upon the reasoning of the court in 
Moies v. Bird, cited by the defendant. It 
was true, that a firm were one in law, and 
“we,” in this case, was equivalent to “I.” 
Notes written “I promise,” and signed by 
two or more were joint and several, therefore 
this action was rightly brought. But if the 
defendant was correct in his position, his ob- 
jection should be taken by plea in abatement, 
to give the plaintiff a better writ, and he 
should have brought himself within the rule 
requiring that plea to be filed at the first 
term. Robinson v. Robinson, (1 Fairfield, 
240 ;) Winslow v. Merril e al. (2 Fairfield, 
127,) and cases there cited; Wilson v. Nevers, 
(1 Law Reporter, 28.) 


C. Gilman, in reply, contended, that French 
was, under the circumstances in which he 
signed the note, before it was due and nego- 
tiated, merely an original promissor. If he 
had placed his name on the back of the note 
after it became due, it would have been 
necessary to have declared against him as 
guarantor, and herein lay the distinction be- 
tween a guarantor and an original promissor. 
In this case, he would have been considered 
as a guarantor, if the holder had written 
words over his name with an intent to charge 
him in that manner; but the name remained 
in blank, and the plaintiff, by his own express 
act had shewn that he did not so intend to 
charge him. 

The defendants were not bound to plead 
in abatement, a principal requirement in that 
plea being to give the plaintiff a better writ 
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by disclosing the names of other persons 
who should have been joined. Here it was 
not necessary, as they had all the names on 
the note. They could have availed them- 
selves of the objection under the general 
issue, as that plea would necessarily have 
involved the very point in issue, namely, 
Whether they did promise in manner and 
form as the plaintiff hath alleged against 
them? If they were formerly required, in 
such cases, to plead in abatement, they were 
now relieved from the obligation by legisla- 
tive enactment, which imposed a contrary 
obligation. By the Laws of Maine, Vol. 3, 
chap. 514, page 368, it was enacted, “That 
in all civil actions the defendant shal] plead 
the general issue, which shall be joined by 
the plaintiff, and either party may give in 
evidence any special matter in support or 
defence of the action, upon filing in the cause 
a brief statement of such special matter, either 
of law or fact, within such time as the court 
shall order, of which statement the other 
party shall be entitled to a copy.” 


The court stated, that they had not had 
opportunity to draw up their opinion in writ- 
ing at length, and could only, at that time, 
give their conclusion, which was, that the ac- 
tion was maintained. 





SUPREME JUDICIAL COURT. 
BANGOR, ME., JUNE TERM, 1837. 


James P. Stone, Plaintiff in Error, v. Calvin 
Osgood. 


The temporary absence of a citizen, liable to do mili- 
tary duty, from the place of his domicil, leaves his 
enrolment there in full force, and he is not liable to 
be enrolled in the place of his temporary residence. 


Tuis was a writ of error brought to re- 
verse the judgment of the Municipal Court 
of the city of Bangor, rendered in a military 
action in favor uf the defendant in error, who 
was clerk of a military company in Bangor. 

The parties agreed upon a statement of 
facts,—that Stone isa native of Salem, Mass. 
where his father still resides; that he came 
to Bangor in June 1835, and attended to aca- 
demical studies in the classical school at that 
place ; —that he became of age in March 
1836, and was enrolled in the company of 
which the defendant in error, was clerk, in 





day to attend the military inspection of the 
company on the first Tuesday of May then 
next, which he neglected to do; that the day 
after he was warned he left Bangor, and re- 
turned to Salem—and spent his vacation 
there as was his usual custom, and did not 
return to Bangor till after the day of inspec- 
tion, but returned before the expiration of 
the twenty days after that time, and did not 
make any excuse for his absence to the cap- 
tain ;—that there are two vacations in the 
classical school in a year, one of five weeks, 
and the other of six weeks, the former com- 
mencing on the last Wednesday of April; 
—that the plaintiff had always resided with 
his father previous to his coming to Bangor, 
and that he came to Bangor by the direc. 
tion of his father, and is supported by him, 
and spends his vacations at his father’s house. 


4. G. Wakefield for the plaintiff in error. 
D. T'. Jewett for the defendant in error. 


Weston C. J—By the constitution of the 
United States congress has power to prepare 
for organizing, arming, and discipling the 
militia, This power was exercised in May, 
1792, and the act of Congress, then passed, 
has been inserted in the general revision of 
the laws in relation to the militia. In the 
first section, congress has determined who 
shall be liable to do military duty ; how, and 
where they shall be enrolled, and with what 
arms and equipments they shall be provided ; 
and it makes provision further, for the en- 
rolment of every such citizen who may, from 
time to time, come to reside within the bounds 
of any company, by the commanding officer 
thereof. This part of the statute has re- 
ceived in Massachusetts, a judicial construc- 
tion, both before and since the separation, 
and it has been held, that the temporary ab- 
sence of a citizen liable to do military duty, 
from the place of his domicil, not only left 
his enrolment there in full force, but that he 
was not liable to enrolment in the place of 
his temporary residence. Commonwealth vt. 
Walker, (4 Mass. 556.) Commonwealth v. Swan, 
(1 Pick. 194.) We refer to these cases 4s 
giving, in our judgment, a just exposition of 
the law, and we are of opinion from the facts 
stated, that, at the time of the delinquency 
charged, the domicil of the plaintiff was 10 
Salem, and that his residence in Bangor was 





April 1836 and was duly warned on the next 





temporary only, at the time of his enrolme' 
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there. It results that he is not liable to the ance of this description. ‘The effect is, that 
fine sought to be recovered in this action. no sentence will ever be pronounced against 

Judgment reversed. | him, if he shall behave himself well after- 


wards, and avoid any further violation of 
| law. But I cannot doubt that the court may, 
MUNICIPAL COURT. | on motion, have the party brought in and 
BOSTON, MAY TERM, 1331. | Sentenced at any subsequent period. For 

is Penitenelle Invite Chast, what was the duty of the court to do at any 
He one time, cannot cease to be its duty by 

Where a defendant pleaded guilty to an inaictment, delay. The judgment is postponed only, and 
and the prosecuting officer di i not move for sentence, it is in the discretion of the attorney for the 
but Iaid the indictment on file, and the defendant | Commonwealth, to move at any time after- 


itted to go at large, on a recognizance to | 
was permit g g _ wards for the appearance of the party, accord- 


appear when sent for; and ata future day, after | . =. : 
P . |; ing "OgNI1Z 
several intervening terms of the court, the prosecut. | 1 7 ho wiper “ hai a 
P ’ a) © y a7 
ing officer moved for sentence : it was held, that the | ma the ree! - ‘ erusha Chase, the defend- 
| ant, the question is not on the validity of the 


indictment was still in force; and that the defendant : 
was rightly sentenced upon her plea. | recognizance ; but whether the former pro- 


_ceedings have discharged her, so that no 


Tae defendant was indicted at the January ‘further judgment can be produced on the 


term of the court, 1830, for stealing from a | record 
dwelling house, = upon her ae | Whiat are the rights of a party called into 
o ° s ng c =. . 
pleaded guy ; eat ane oe ihe i ve ‘ - | court under such circumstances ? He may 
not nae nage cars end ~ a nae admit the conviction, and plead a pardon for 
e, the defendant enterin >| . 
was octane eee aq “an onan | the offence: or, he may deny, that he is the 
recog f as h Peo | same person who is named inthe indictment ; 
ol w ~ oe “e ms t te —- |in which case, the government must prove 
of the ape: the es 0 te — he | his identity, like any other material fact, by 
“j . Cc ! > . ° . 
larceny, and upon ‘ — a ~— . ted. | verdict of the jury. Or, he may move im 
s > . — : ing ° 

The county attorney then moved for sentence | 4 p53 of judgment for the insufficiency of the 


upon the first mentioned indictment. record.' 


S. D. Parker, for the defendant contended, But this woman, upon being brought into 
1. That the proceedings in the court at the | court, by another name, on being asked, why 
January term were full and complete; and she should not be sentenced on this indict- 
that they amounted to a sentence. 2. That | ment, admitted her identity. It appears 
the matter having been acted upon and finish- | therefore by the record, that public justice 
ed, could not be brought forward per saltum, | bas not been satisfied: and that no punish- 
but it should have been continued from term | ment has been inflicted for her violation of 
to term. the law, in the matter whereof she stands 
convicted, 

But it is asked by her learned counsel, 
where an indictment has been suffered to 

Thacher J.—The indictment against Jeru- sleep upon the files of the court for several 
sha Chase was found at the January term of terms, and no notice has been taken of it on the 
this court, 1830. She pleaded guilty to the | record or docket to keep it alive, whether it is 
same, and sentence would have been pro- competent to call it up at a future period, 
nounced at that time, but upon the application and to proceed upon it as on a living process ? 
of her friends, and with the consent of the | But [ do not understand that a prosecution 
attorney of the Commonwealth, she was per- | Jike this can ever be said to be dead in law. 
mitted, upon her recognizance for her appear-| 1 7, was justly regarded a tyrannical act on the part 
ance in this court whenever she should be | of ne i ae my ery be the aoe bee 
called for, to go at large. It lias sometimes | fr Dore hth treason, to iesue forthwith a warrant 
been practised in this court, incases of pecu- | for his execution. No judicial proceedings were had ; 
liar interest, and in the hope that the party | no opportunity was allowed to bien 1odeny his identi- 
would avoid the commission of any offence ty, or to contest the validity of the proceedings; and 
afterwards, to discharge him on a recogniz- 








Austin, county attorney, for the Common- 
wealth. 





EE 


he was immediately executed without the observance 
of any forms of law. 
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If it should be said, however, to be hard 
measure to pronounce judgment after it has 
been suspended for years ; I answer, that the 
party might at any time have appeared in 
court, and demanded the judgment of law. 
It has been delayed from tenderness, and 
humanity, and not because it had ceased to 
be the right of the government to clair the 
judgment. By mutual consent therefore the 
judgment has been delayed till this time, and 
this consent takes away all error in the pro- 
ceedings. (5 Co. 40 Dormer’s Case.) Sir 
Walter Raleigh was executed on a sentence 
which had been passed upon him fifteen years 
before. But he did not claim to be relieved 
from his fate on the ground of the lapse of 
time between his judgment and the final de- 
mand of the warrant of execution, but on the 
ground of an implied pardon, arising from a 
commission which had been issued to him by 
the king, to command an expedition to a for- 
eign country, and in which was contained an 
authority over the lives of others. It was 
argued, that such a commission could not 
have issued to one dead in law, and that the 
grant of such a commission must have oper- 
ated to restore the party to the privileges of 
a free subject. Undoubtedly, Sir Walter 
had hard measure dealt out to him by his 
vain and weak sovereign. 


By the record ig this case, the defendant 
stands convicted of a crime, and no sufficient 
reason is shown, Why the sentence should not 
follow the conviction. It is as much the 
duty of the court, to render judgment against 
a person convicted of a crime, and within its 
power, as to secure to such person a fair trial. 
It would be against reason and justice to do 
otherwise. 


Vote.—At the next November term of the 
Supreme Judicial Court, the whole matter 
was brought before the court by the defend- 
ant upon a motion for a writ of certiorari, and 
was argued by S. D. Parker for the defendant, 
and by Daniel Davis, solicitor general, for 
the Commonwealth. Chief Justice Shaw, 
delivered an opinion, in which it was under- 
stood the other members of the court con- 
curred, that the judgment pronounced by the 
Municipal Court was correct, and a writ of 
certiorari was refused. 

It may not be improper to remark in this 
connection, that the principles of the above 
decision have often been recognized in Boston. 








BALTIMORE CITY COURT. 


BALTIMORE, JULY, 1838. 
The Case of Josiah Baily, Jr. 


On the 14th inst. the court passed the fo)- 
lowing order: —— “ On motion of the attorney 
for the State, it is ordered that Josiah Baily, 
Jr. Esq. a member of the bar of this court, 
show cause on the 2Ist day of July, instant, 
why attachment should not issue against him 
for contempt, for having written and caused 
to be published in a paper called the Sun, 
the following address to the citizens of Bal- 
timore, having relation to the trial of a cause 
now depending in this court, and bearing 
date 13th July, instant: 

“¢ To the citizens of Baltimore.—lIn behalf 
of an unfortunate young man, now confined in 
the jail of this city, charged with an offence, 
the highest known to the laws of God and 
man, | make this solemn appeal to an enlight. 
ened, just, and humane community. 

« It is well known that the trial of William 
Stewart, indicted for the murder of his late 
father, Benjamin Stewart, has been postponed 
until the next term of the Baltimore city 
court. I trust it is also well known, that the 
accused was anxious for an immediate trial, 
and was averse to its postponement. I my- 
self insisted, that he should not be tried at 
this time. I considered that justice required, 
that the excessive public indignation should 
subside, which most unhappily had been en- 
kindled against him; and I also considered, 
that time might afford an opportunity for the 
discovery of the true author of this most 
dreadful and horrid murder. 

«¢f am convinced, beyond a doubt, that the 
blood stained murderer of Benjamin Stewart 
is yet unsuspected by thiscommunity. I am 
convinced, that the fiendish wolf is yet couch- 
ed in his den, undiscovered, covered with the 
blood of the unfortunate dead. I pray that 
God, in his infinite justice, may yet bring to 
light the infernal murderer, now cloaked in 
darkness, unknown, unsuspected, and con- 
cealed. 

* «Citizens of Baltimore ! will you condemn 
this young man, before you know that he is 
guilty ? Citizens of the monumental city! 
far-famed for your intelligence and justice, 
give him, I beseech you, a fair and impartial 
trial. In the sacred name of justice, I entreat 
you to make every effort to discover the guilty 
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murderer, and punish not, I pray you, the 
innocent. ‘Truth is the first law of Heaven, 
let it not, O let it not be trampled in the 


dust. 


Jostan Bayty, Jr., for William Stewart. | 


Baltimore, July 15, 1838.” 


« And it is further ordered, that a copy of 
the above be served on Josiah Baily, Jr. Esq. 
on or before the said 21st instant.” 

To this order, the following answer of 
Josiah Baily, Jr. Esq. was filed on Saturday, 
July 21, 1838: 


“In the matter of Josiah Baily, Jr. Esq. Bal- 
timore city court—Rule to show cause 
why attachment should not issue against 
him.” 

«The answer of Josiah Baily, Jr., to the 
rule of this court on the 14th instant, to show 
cause why an attachment should not issue 
against hiv. for a contempt, for having written 
and caused to be published in a paper called 
the Sun, an address to the citizens of Balti- 
more, dated the 13th of the same month, 
having relation to the trial of a cause then 
pending in the said court, and a copy of 
which address makes a part of the said rule, 
respectfully states to the court, that he admits 
the writing and publishing of the said ad- 
dress, and that his sole design in the publi- 
cation, was to subdue the great popular 
prejudice which he was informed and believ- 
ed, was entertained against the accused Wil- 
liam Stewart, and which threatened, if not 
quieted, to deprive him of a fair and impartial 
trial, of the high crime of which he stands 
charged in this court. This respondent has 
seen some, and he had heard of other state- 
ments in the press of this city, not only purport- 
ing to give an account of the circumstances 
attending and following the murder of Benja- 
min Stewart, but expressing in decided terms 
an opinion of the guilt of his client, and he 
had witnessed with alarm, (he believing as he 
then did, and now does, in the innocence of 
his client,) the great excitement produced by 
these statements, upon the public mind. 

“ As far as he was or is yet advised, these 
publications were allowed to pass without 
judicial censure, and in his effort, now made 
the subject of the present rule, to arrest this 
excitement, and produce a condition of quiet 
in the popular feeling, he supposed, so far 
from interfering illegally with the course of 
public justice, he was only doing an act 


which was alike demanded by professional 
duty and common humanity. If, however 
the law has been violated by his publication 
which, however, he by no means admits, and 
in his opinion he has the sanction of other 
counsels than his own, he owes it not less to 
himself than to this court to say, that his 
error has been one of opinion and not of 
intention; for he gives this court to be 
informed, that in the publication complained 
of in the rule, he had no idea of committing 
a contempt of this court, or in any way influ- 
encing the administration of justice in the 
trial of the case referred to against said 
William Stewart, or in any other particular, 
and he prays therefore to be hence dismissed. 
Reverpy Jonunson, 
Attorney for respondent.” 

“Sworn to in open court, by respondent, 
this 2ist July, 1838. 

Test, Wm. M. Mepcatrr, 

Clerk Baltimore city court.” 

The court then adjourned over until Tues- 
day morning at ten o’clock, when Mr Baily 
proceeded to show cause against the rule, 
He commenced by stating the peculiar cir- 
cumstances under which he appeared before 
the court. He had been employed by Wil- 
liam Stewart as his counsel, to defend him 
from the charge which had been made against 
him, which was a crime of the highest nature. 
When he arrived in Baltimore he found the 
greatest excitement prevailing against his 
client—he was not only charged with the 
murder of his father, but also with that of his 
sisters. The latter he knew to be utterly 
false, and believed the former to be equally 
so. He had seen in the public prints of the 
city, accounts given of the murder of Benja- 
min Stewart, which were, in his opinion, cal- 
culated greatly to prejudice the cause of his 
client. He had frequently visited his client, 
who always insisted upon an immediate trial 
of his case, but that he (Mr B.) had always 
|advised him against that course, believing 
| that the excitement was so great, that he 
‘could not then have a fair and impartial trial, 
| and he had accordingly applied for a con- 
| tinuance of the case, which had been granted. 
| He believed that the prejudice which now 
existed in the public mind would be allayed, 
and it was with that view he caused the card 
| to be published, which was now complained 
of asa contempt of court. He disavowed 
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any intention on his part, of treating the 
court with contempt; on the contrary, he then 
had, and still entertained for the court, both 
individually and collectively, the highest 
respect. In all his intercourse with them, 
he had experienced the greatest kindness and 
courtesy. He further said, that he had no 
intention to influence, control or disturb the 
course of justice by the publication, or of 
prejudicing the public in favor of his client. 
His object was merely to allay that excite- 





| the conclusion of the report of that trial ; and 
also to the 19th, 20th, and 2Ist articles of 
the bill of rights. 





| Mr Richardson, deputy attorney genera] 


| for the city of Baltimore, in support of the 

rule, said, that it was from a deep sense of 

his duty, as the officer of the State, that he 
| had called the attention of the court to the 
publication complained of. He had the kind- 
est feelings and highest regard for Mr Baily, 
and he believed that he (Mr B.) had no inten- 





ment and prejudice which he fully believed pe of committing a contempt of court, by 


existed against him, that he might have a fair 
and impartial trial. 

He maintained, that the publication was | 
no contempt, inasmuch as it was no open | 
insult to the court, or any resistance of the 
power or authority of the court, or to the 
individual members or officers thereof; nor 
had it any tendency to create any disregard 
of their authority, nor did it, upon its face, 
show any intent to obstruct or control the 
course of public justice, nor to influence the 
public mind upon a cause then depending 
before the court. He considered the question 
now before the court, one of great importance, 
If the publication should be considered as a 
contempt, the liberty of the press was at an 
end, and the freedom of speech abolished. 
He further said, that the case of William 
Stewart could not be considered before the 
court, because he might at any time, under 
the laws and tle constitution of the State, have 
it removed to some adjoining county for trial. 


Mr Johnson, who appeared as counsel for 
Mr Baily, said that, with the court’s permis- 
sion, he would state the propositions for 
which he meant to contend, in reply, and 
give a reference to the cases upon which he 
would rely to sustain them, in order that the 
counsel on the other side might have an op- 
portunity to comment upon them. The first 
was, that the publication upon its face, was 
no contempt. 2. That if it was, there being 
no criminal intent on the part of Mr Baily in 
making it, no attachment could issue. 

He referred to 1 Southard’s Reports, 130 ; 
2 Johnson Com. Law Rep. 200; 1 Tidd’s 
Practice, 487; 5 Viner’s Abridgment, 443; 








ment in Peck’s trial, page 342. 
cases, 478. 


and I Dallas, 319. 


making the publication complained of, but, at 
the same time, he was constrained to say, 
that in his opinion it was a contempt of court, 
and that it came fully within the decisions to 
which he should hereafter refer the court, 
and he would merely remark, in reply to one 
of the arguments of Mr. B., that he did not 
consider the freedom of speech at all abridg- 
ed, or the liberty of the press at all interfered 
with, by punishing as contempts, such pubii- 
cations as that complained of. He contended 
that contempts of court were of two kinds. 
Kither direct, which openly insult or resist 
the powers of the court, or the persons of the 
judges who preside there, or consequential, 
which tend to create universal disregard for 
their authority, or which tend to bring the 
court or any constituent part thereof, into 
disrespect, or to impede the due course of the 
law; and that an attachment could as wel! 
issue for matters done out of court, as for 
those done in its presence, and that the party 
could not purge himself of the contempt by 
pleading a want of intention on his part to 
produce such effect. To support those posi- 
tions he referred to Blackstone’s Com. 283; 
2 Atkyn, 469; 2 Veazy, junior, 520. 1 P. 
Williams, 675. 1 Ld. Raymond, 148 14 
Veazy, junior, 237. 1 Caines 485 and 5l-. 
The case of Baptiste Irvine, decided in the 
old court of Oyer and Terminer in this city, 
end referred to by Mr Meredith, in his argu- 
2 Virginia 
4 Barnwell and Alderson, 212, 


He further stated in reply to Mr Baily, 
that the case of William Stewart was stil! 





5 Term Rep. 362; Croke. ch. 146; 22 Serg’t 
and Lowber, 278; 4 Barnwell and Alderson, 
218; 6 Serg’t and Low., 407; Peck’s trial, 
432; and 592 Passmore’s case, there referred 
to by Mr. Buchanan, in argument; and also 
the act of eengress of 1831, to be found at 





pending in this court, and must be considered 
so until it is actually removed ; but even if it 
had been removed, this court was the proper 
one to punish for the publication referring to 
that case, if such publication was a contempt. 
He further contended, that the publication 




















one ee 
















































































American Cases. 


_ 167 





complained of, was a contempt of court, and 
that it came clearly within the principles laid 
down in the cases he had referred to. The 
party, he said, was indicted by a grand jury, 
a constituent part of this court, who it must 
be presumed had sufficient to satisfy them, 
that at least there was a prima facie case 
against him, before the indictment was found. 
The publication on its face was intended, and 
the public would so understand from it, that 
the grand jury had acted without due consid- 
eration of the case, and that they had found 
a bill against an individual who was asserted 
upon the authority of the name of Mr Baily, 
to be innocent, and he must be considered as 
intending, that the public should rely upon 
his assertion, otherwise the publication would 
be of no service to his client whatever, and 
would have no tendency to allay the great 
excitement and prejudice which he supposed 
existed against him, and the effect of it there- 
fore,was to bring the grané jury into disrespect 
by charging them with being in error in 
finding the bill. The publication further 
had a tendency to impede the due adminis- 
tration of justice, by influencing the public in 
his favor, and thereby rendering it extremely 
difficult, if not impossible to obtain a petit 
jury to try his cause, and that it was an 
appeal from the court to the public, and 
sought to enlist public feeling in his favor. 

He concluded by stating, that in the re- 
marks which he had used in reference to the 
publication, he did not wish to be understood 
as imputing to Mr Baily, the intention to 
produce the effects, which he (Mr R.) had 
contended the publication was calculated to 
produce. He wished to be understood as 
merely contending, that the paper on its face 
was calculated to produce such effect; and 
that the public would so understand it, al- 
though, not intended so by Mr Baily, who, he 
believed, had no such intention, and for whom 
he entertained the kindest regard, and with 
whom he was, up to that moment, on terms 
of most friendly intercourse. He believed 
that he only intended to serve his client, but 
he had done so in a way not sanctioned by 
the Jaw. 


Mr Johnson, in reply, said, that the case 
now before the court was one of the utmost 
importance. The consequences involved in 
it were infinitely beyond the present contro- 
versy. So far as his client was concerned, 





he had nothing to fear from the decision of 
the case, but the consequences would survive. 
It would be a precedent hereafter, and he 
believed it would tend to weaken the con- 
fidence of the community reposed in the ju- 
diciary. He asked, what was the character 
of the offence and the mode of trial. It was 
admitted, by the learned attorney of the 
State, that it was incapable of definition and 
that the punishment was incapable of limita- 
tion, and the mode of trial was at war with 
the principles of the common law. The 
offence charged was one against the judicial 
tribunal which is the judge and juror in the 
case, and the punishment which it may inflict 
is beyond the pardoning power. The power 
now claimed to be exercised had never been 
dreamed of. The doctrine is not only confined 
to courts of record, but equally applied to 
the legislative and executive departments of 
our government as well as to every petty 
magistrate in the land, 

In England, the power to punish for con- 
tempts was exercised not only by the judicia- 
ry, but also by the executive and legislature. 
Three kinds of contempt could be committed 
against the king: his title to the throne and 
his prerogative could not be disputed without 
contempt of his authority, and a contempt 
could also be committed against the sanctity 
of his palace. There, the doctrine of con- 
tempts was expanded, but this country had 
not adopted the English doctrines. 

Among others, he referred to the following 
cases, where offences similar to that now 
complained of had been committed, but it was 
never attempted to punish them as contempts. 
In the case of the Cohens, congress had, by 
law, authorized a lottery in the District of 
Columbia. Pinkney and Webster gave an 
opinion that a purchaser of tickets in that 
lottery had a right to dispose of them in the 
several states, although the sale of such 
tickets was by the laws of such state prohib- 
ited. A purchaser of tickets goes into Vir- 
ginia and sells them; he is arrested, tried, 
and convicted. The case goes by writ of 
error to the Supreme Court of the United 
States. Virginia is alive to the importance 
of the question, and all classes of her people 
partake of the excitement. They deny the 
jurisdiction of the Supreme Court, the case 
having been determined by their own Supe- 
rior Court. The Virginia legislature refuse 
to appear to the suit. The case is heard 
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ex parte, and the court assert their jurisdic- 
tion. The public press and public men of 
Virginia hurled their defiance and anathemas 
at the court. Did the Supreme Court of the 
United States ever dream of bringing before 
them the citizens of Virginia for a contempt 
of its authority? The press had teemed with 
strictures on the court both prior to and sub - 
sequent to its decision, but that court never 
attempted to punish any individual for a con- 
tempt of its authority; and yet if you will 
turn to Blackstone you will learn, that any 
attempt to bring into disrepute the bench, 
any thing in its opinion calculated to bring it 
into disrepute would authorize the judge to 
punish for a contempt. 

He then referred to the chartering of the 
bank of the United States by congress. Con- 
gress claimed authority to charter a bank. 
Men out of congress holding a different opin- 
ion denied their right to grant any such char- 
ter. They denied it in the face of years of 
legislation and repeated enactments by con- 
gress. The constitutionality of the bank was 
also maintained by a decision of the Supreme | 
Court. Every one knew what had been the 


| of "98. That distinguished man, in his report, 


handled both legislature and judiciary wit) 
ungloved hands, warning them that the day 
| that saw the execution of these laws would 
lead to a separation of the union. 

These laws were resisted and their authors 
and abettors, legislative and judicial, were 
heaped with abuse. Did the legislature o; 
| judiciary bring before them any citizen fo; 
punishment for contempt? Did they bring 
Mr Madison up and tell him that his repor 
was calculated to bring the executive and 
legislature into contempt? No! and if the 
attempt had been made it could only have 
been made successful after American blood 
had been shed sufficient to cover the land. 
But the king punishes for contempts against 
his high prerogative and the sanctity of his 
palace, 

He referred next to the tariff laws. These 
laws had been passed, altered, modified, re- 
strained and enlarged by congress, from time 
to time. <A celebrated statesman had de. 
nounced the tariff bill as “the bill of aboni- 
nations.” South Carolina, in arms resists 
the laws, lifts her banners and hurls defiance. 











character of the strictures of the public press 

and of prominent men in every part of the | 
country on this exercise of power by congress, | 
and the decision of the highest tribunal known | 
to our laws. But what judge had dared, 

what congress had dared, to bring an Ameri- 

ican citizen before them to punish him for a 

contempt without the form of a trial? He | 
then referred to a period of our political his- | 
tory when the existence of the union was | 
threatened. Congress passed the alien and | 
sedition laws. By these laws, any publica- 
tion calculated to bring into disrepect the 
president of the United States was deemed a 
crime worthy of punishment. How? Not 
by the summary process of contempt, but by 
trial in the ordinary form. By a grand and 
petit jury. The accused had his accuser 
face to face, the liberty to examine the wit- | 
nesses and the privilege of counsel. How 
did the people receive these laws? Their 
passage sealed the fate of the administration. 
The people hurled their rulers from their 
stations as unworthy agents of the public 
will. Some of the courts of the country sub- 
scribed to the constitutionality of these laws. 
Virginia met insolemn conclave. Mr Madi- 
son was made chairman of the committee, to 
whose pen we are indebted for the resolutions 











Her militia is organized and her daily press 
lash her citizens into frenzied resistance a! 
what they deem an unconstitutional exercise 
of power by the national legislature. South 


| Carolina doctrines spread; other states ar 


ready to rally round her, and danger threat- 
ens the union. Did congress dream of bring- 
ing before them a citizen of South Carolin 
for contempt of its authority? No! th 
storm passed harmless by, the agitation o! 
the waves subsided, a breath was cast upon 
them which more than once had calmed their 
troubled waters. 

Mr Johnson, in the course of his remarks, 
admitted the right of the courts to exercis 
all powers necessary to the maintenance o! 
their authority and to punish, as contempts. 
any thing done in the presence of the cour, 
or out of it calculated directly to disturb th 
course of public justice. Such cases, he sai, 
required summary punishment without wait: 
ing the ordinary process by bill of indict- 
ment. The power of punishing for contemp*: 
































was the creation of necessity and was limite! 
by necessity, and he referred to several cas 
to show that the courts had refusea to exer 
cise that power for alleged contempts fi 
matters done without the presence of tl 
court, and not interfering directly with 
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business of the court. Such cases, if punish- 
able at all, were punishable in the ordinary 
course of law, but not as contempts. 

He further contended, that Mr. Baily had 
a fair constitutional right to publish the card. 
It contained no imputation upon the court, 
nor upon the grand jury. It was a mere as- 
severation of the innocence of his client, 
which he had the undoubted right to make. 
The indictment, he said, was no evidence of 
guilt against Stewart. It was only the legal 
form of preferring the charge, and was only 
evidence of the fact that such charge had 
been made. He said the court must look at 


this charge with reference to the facts of the | 


case. 

He then recapitulated the facts of the 
case, and referred to the publication, and 
said that it contained no imputation on the 
integrity of the grand jury, but only alleged 
that prejudice against his client existed in 
the community. He did not ask to be saved 
by corruption on the part of the jury, but only 
for a fair and impartial trial—a right secured 
to him by the constitution of the state. In 
reference to the second point,—whether, in 
the absence of any criminal intent on the 
part of Mr Baily, in the publication, there 
could be any contempt,— he said, that the 
rule in criminal cases, (and he contended 
that this was in the nature of a criminal case,) 
was, that where nothing criminal was intend- 
ed, nothing criminal was done ; and, having 
purged himself from any criminal intent, no 
contempt had been committed. 

The court took time to consider, and on 
the 28th of July, gave their opinion as fol- 
lows: 

The court entertain no doubt of their 
power, on fit occasions, to proceed by attach- 
ment for contempt, and think the attorney for 
the state was right in bringing this case to 
their notice. The publication in question, 
unaccompanied with any other explanation of 
the writer’s meaning than appears on the face 
of the paper, certainly conveys, at least, an 
implied censure on those whose duty it was 
to investigate the facts connected with the 
late murder, and particularly on the grand 
jury, whose especial duty it was diligently 
and carefully to examine the testimony and 
exhibit the charge; and had the defence 
rested here, the court would have been justi- 


satisfied, from the traverser’s answer, on oath, 
as also from his public declaration in court, 
that he had no intention, in making the ad- 
dress, to convey any imputation on the grand 
jury, or other member of the court, or in any 
manner to embarrass the proceeding, in rela- 
tion to the trial now pending, but was actu- 
ated solely by the desire to do away prejudi- 
ces, which, he thought, existed unfavorably 
to his client, (although it does not amount to 
a legal justification of the offence,) the court 
are inclined to suspend further proceedings. 
The rule is therefore discharged without 
costs.—Baltimore Patriot. 
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[Selections from 7 New Hampshire Reports.—Con- 
tinued from page 149. ] 
BOND. 

1. The Exeter Bank was incorporated by 
an act of the legislature, in the year 1803, to 
continue for the term of twenty years from 
January 1, 1804. In 1822, an additional act 
of the legislature was passed, that provided 
that the first act should remain and continue 
in force for a further term of twenty years 
from January 1, 1824; that there should be 
no division of the capital stock without the 








consent of the legislature, and that the bank 
should not have in circulation at any time 
bills exceeding in amount the capital stock 
actually paid; any cashier or other officer 
violating these provisions to forfeit not less 
than $1000 nor more than 10,000. R. was 
appointed cashier of the bank in 1809, gave 
bond with sureties for the faithful discharge 
of the duties of the office, and continued 
cashier until 1830. It was held that the bond 
covered all the time which R. remained in 
office, and that the sureties were not dis- 
charged by any of the provisions in the addi- 
tional act of the legislature. Exeter Bank v. 
Rogers. 21 

2. It is not necessary that the name of the 
obligor appear in the bond. If it is signed 
and sealed by him, it binds him. Pequawkett 
Bridge v. Mathes. 230 





BRIDGE. 
1. The existence of a ferry does not ren- 





fied in treating it as an illegal interference 
with the regular course of justice ; but being 





der void an act of the legislature granting 
an exclusive right to erect a bridge within 
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certain limits which include the place where 
the ferry is situated. Piscataqgua Bridge, v. 
SM. H. Bridge. 35 

2. And the extinguishment of the ferry, 
afterwards, does not give to the legislature a 
right to grant another bridge within such 
limits. ib. 

3. The legislature have power to grant an 
exclusive right to erect and maintain a bridge 
within certain limits, and to take tolls. _— ib. 

4. The grant in such case gives to the 
grantee a franchise; and the legislature can- 
not authorize the erection of another bridge 
within those limits, without provision for a 
compensation to the first grantee. tb. 

5. But such franchise is property, and 
another grant to build a bridge within those 
limits may afterwards be made, if compensa- 
tion is provided. ib. 

6. It is not sufficient, however, to authorize 
the erection of such other bridge, that the 
first grantee may obtain compensation, by 
action, for the wrong done in erecting it: no 
provision for compensation having been made 
in the second grant. ib. 





CONTRACT. 

1. Before the 10th March, 1830, the town 
‘of A. purchased of J. J. a farm, a deed of 
which was executed and delivered by J. J. 
to the committee authorized by the town to 
make the purchase, and notes were given 
by the committee for the purchase money, 
with the understanding that the town might 
rescind the contract by a certain time and on 
certain conditions, which they did; but the 
deed, by accident, still remained with the 
committee. At a meeting of the town on 
the 10th of March, 1830, said J. J. made pro- 
posals to the town to accept the farm, which 
they accordingly did by a vote to that effect ; 
but at an adjournment of the same meeting, 
on the 24th of April, 1830, they voted to 
reconsider the vote of the 10th of March, and 
on the 8th of April, 1831, they also voted not 
to accept the farm. Held, that the vote of 
the town on the 10th of March, 1830, vested 
the title of the land in the town, and they 
were liable for the purchase money, according 
to the contract, notwithstanding their votes 
of the 24th of April, 1830, and 8th of April, 
1831. Jewett v. Alton. 253 
2. A contract by a mail-carrier, made un- 
der a misapprehension of the parties as to the 
true meaning of the statute regulating the 








post office establishment, and without any 
intended fraud upon the post office, to carry 
and deliver a letter in a manner prohibited 
by the statute, is not void, if the letter could 
have been delivered in any way by the mail 
carrier so as to have answered all the pur- 
poses which he who sent it had in view, 
without any violation of the statute. Favor 
v. Philbrick. 326 

3. Where A. held a claim against an es- 
tate, and the executor caused a farm belong- 
ing to the estate to be sold, and left a portion 
of the purchase money in the hands of B., 
the purchaser, to pay A. and other creditors 
certain debts which B. agreed to pay it was 
held that A. could not sue B., A. having 
never assented to this arrangement prior to 
his suit, or agreed in any manner to accept 
B. as his debtor, and extinguish his claim 
against the executor. Butterfield v. Harts- 
horn. 345 

4. Ifa suit can be brought by A. against 
B. it can only be after demand; and the de- 
mand, in such case, if competent to sustain a 
suit, can be so only on the ground of its 
being an assent of A. to the arrangement of 
the other parties, by which assent his prior 
debt is extinguished, and a new debt accrues 
against B. wb. 

5. Money paid upon an executory contract 
cannot be recovered back, under a count for 
money had and received, so long as the con- 
tract is open and not rescinded. But if the 
contract is broken, such payment may form a 
part of the damages sustained, and be recov- 
ered as such. Stevens v. Lyford. 360. 

6. H. sold A. a wagon. Afterwards A. 
sold the wagon to C., who agreed to pay H. 
the price which A. had agreed to pay H. for 
the wagon; and H. agreed to take C. as his 
debtor for that price. It was held, that the 
debt due to H. from A. was extinguished. 
Heaten v. Angier. 379 

7. S., on the 6th of March, made a written 
proposal to H. to convey to the latter all his 
right and title in certain shares in a turnpike, 
at five dollars per share, provided H. gave 
security for the price by the 24th March. 
After this, S. received a dividend upon the 
shares, and H., not being apprized that the 
dividend had been received, on the 18th 
March gave security for the price, and took 
a conveyance of all the interest, S. then had 
in the shares. It was held, that the dividend 
received by S. belonged to H., and might be 
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recovered in an action for money had and 
received. Harris v. Stevens. 454 

8 An agreement, made out of court be- 
tween the parties to an action, that it shall 
be dismissed at the next term without cost 
to either party, is not a good bar to the fur- 
ther prosecution of the suit. Olcott v. Ban- 
fil. 469 

9. Such an agreement, to be of any avail 
to put an end to the suit, must be upon the 
record, so that it can be specifically enforced. 
Olcott v. Banjill. 469 

10. Where a party, who is indebted to 
another, delivers goods and money in part 
payment, and the creditor afterwards refuses 
to account for them upon the debt, and re- 
quires and receives payment in full, without 
any deduction, the debtor may consider the 
agreement under which they were received 
as rescinded, and maintain assumpsit to re- 
cover the amount. Fuller v. Little. 535 





DEED. 

1. Where there is more than one signer 
to a deed, it is not essential that there should 
be as many separate seals annexed to the 
instrument as there are signers. Two or 
more among any*number of signers may 
adopt one seal. Pequawkett Bridge v. Mathes. 

2 

2. Where an instrument, containing the 
usual allegation, “ sealed with our seals,” has 
been signed and sealed by one or more obli- 
gors, and an additional obligor subsequently 
signs, and delivers the same as his deed, 
without affixing a new seal, it is evidence 
that the said obligor adopts a seal already 
affixed. ib. 

3. In a conveyance of land by deed, a 
general description of the premises conveyed 
may be restricted and restrained by a particu- 
lar description. Woodman v. Lane. 241 

4. And ina writ of entry, a general de- 
scription of the land demanded may be re- 
stricted and restrained in the same way. ib. 

5. Where a deed of land was made in the 
name of the principal, but executed by an 
attorney, as follows: “In testimony of the 
foregoing, I. W., being duly constituted 
attorney for the purpose, has hereunto set 
his hand and seal, I. W. and seal,” it was 
held, that the instrument was sufficient to 
pass the estate of the principal. Montgom- 
ery v. Dorion. 475 


DOWER. 

1. In order to entitle a tenant in dower to 
take firewood, there must be a house upon 
the land when it is assigned to her as dower. 
Fuller v. Wason. 341 

2. Such tenant can use the wood only in 
such house. And if she take it herself, or 
permit any one else to take it, to be used 
elsewhere, it is waste. ib. 





ERROR, 

1. On a writ of error, the plaintiff in his 
assignment of errors stated that judgment 
was rendered for $59.36 costs of suit, where- 
as it ought to have been rendered for $10.97 
cost of suit only: and this assignment was 
held to be sufficient. Ford v. Wright. 586 

2. In allowing bills of costs, the court take 
notice of the distance and situation of the 
places where parties live, of the number of 
days the court sits at each term, of the ap- 
pearance or non-appearance of the defend- 
ant; and inquire into every matter upon 
which a correct taxation of costs must de- 
pend. ib. 

3. And ina writ of error, brought to re- 
verse a judgment for a mistake in the judg- 
ment for costs, the fact whether there is a 
mistake must be ascertained in the same 
manner as mistakes in bills of cost are ascer- 
tained when pregented for allowance before 
judgment. ib. 





ESCHEAT. 

When acitizen dies intestate, and with- 
out heirs, his real estate vests immediately 
and without office found, in the state. .Mont- 
gomery v. Dorion. 475 





EVIDENCE. 

1. Where the selectmen appoint a colJie- 
tor of taxes pursuant to the statute, the war- 
rant issued to him will be sufficient evidence 
of his appeintment to justify him in acting-as 
such, although a distinct record of the fact 
of appointment would be more formal. Sou- 
hegan Factory v. McConihie. 309 

2. The subscribing witnesses to a deed, 
which was lost, resided out of the state. 
The supposed maker of the deed testified that 
a copy, which was produced, was a true copy 
of a deed made by the witness. It was held, 
that this evidence was competent to be sub- 
mitted to a jury as proof of the execution of 





the deed. Montgomery v. Dorion, 475 
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3. Where the subscribing witnesses to a 
deed resided in another state, the depositions 
of witnesses residing in such other state, 
proving the signatures of the maker of the 
deed and of the subscribing witnesses, were 
held to be proof of the deed—the subscribing 
witnesses having been absent from the coun- 
try when the depositions were taken. ib, 

4. A witness testified that the signatures 
to a certain deed, a true copy of which he 
annexed to his deposition, were those of the 
maker of the deed and the subscribing wit- 
nesses, of whom he was one; and that he 
saw the deed executed. A deed, of which 
the copy annexed to the deposition was an 
exact copy, was produced. It was held, that 
the deposition was competent evidence to be 
submitted to a jury to prove the execution of 
the instrument produced. ib. 

5. In trespass quare clausum fregit it is 
necessary to prove all the abuttals of the 
close, as laid in the declaration ; but it is not 
necessary, in order to maintain the action, to 
show a title to the whole close. Wheeler v. 
Rowell. 515 

6. In such an action, brought before a jus- 
tice of the peace, it is not necessary to plead 
a license to enter. For a license is not mat- 
ter bringing the title to the land in question, 
and it may be given in evidence under the 
general issue. wb, 

7. Where there is a general usage ina 
neighborhood to let cattle run at large upon 
the highway and unenclosed lands adjoining 
such ways, if any one adopts the usage this 
is evidence of a license on his part to let the 
cattle of others run at large on his lands so 
situated. ib. 

8. Evidence that a party who had sown 
grain upon the land of another, under an 
agreement that he should have a share of the 
crop, afterwards agreed to give up his inter- 
est in the crop to the owner of the land, upon 
a promise of pay for what he had done in 
sowing it, will not sustain an action of in- 
debitatus assumpsit for grain sold, and work 
and labor performed for the defendant. Moore 
v. Ross. 528 

9. In declaring upon a contract not under 
seal, the consideration must be truly stated, 
and proved as laid. wb. 

10. In a prosecution for a military fine, by 
a clerk of a militia company, it is sufficient, 
prima facie, to show that third persons, under 
whom he acted, and under whose orders the 





fine was supposed to have been incurred, 
were acting officers at the time, without pro- 
ducing their commissions. State v. Wilson. 
43 

11. A commission from the governor, 
under the sea] of the state, is sufficient evi- 
dence of the due appointment of a captain or 
subaltern, without proof that he was recom- 
mended by the field officers. tb, 
12. Upon the trial of such prosecution, a 
copy of record, certified by the clerk, of any 
order received or issued by the captain, is 
admissibie in evidence. tb. 
13. Evidence that an individual acted as 
an officer, in issuing a certain order, cannot 
be received, alone, to show that he was an 
acting officer and had authority to issue the 
order. Nor will evidence that he acted after- 
wards be sufficient. wb. 
14. The insertion of the name of a person 
as a private, in the orders issued by the cap- 
tain for warning the company, is prima facie 
evidence that he had been duly enrolled, so 
as to be liable to do military duty. ib. 
15. The fact that three fourths of the fine 
is, by the statute, to be paid over to the cap- 
tain of the company, to be expended in de- 
fraying the necessary expenses of the compa- 
ny, purchasing musical instruments, &c., 
does not constitute such an interest in the 
prosecution as to disqualify him from being a 
witness. tb. 
16. Evidence that the magistrate who 
originally tried the cause, had acted as coun- 
sel in instituting the prosecution, cannot be 
received on trial before the jury upon the 
merits of the case, on an appeal taken from 
his judgment. tb. 
17. A certificate of a register of probate is 
not competent evidence of a grant of letters 
of administration. Ifa record of the appoint- 
ment is kept, a copy of the record is the 
proper evidence. Morse v. Bellows. 590 
18. Where individuals, as assignees of 
another, attempt to assign a deed for him, a 
recital in the deed of their authority to actis 
insufficient. ‘heir authority as assignees 
must be shown. tb. 
19. Where A. promised B. a certain con- 
sideration if he would procure to himself an 
assignment of a bond outstanding against .\., 
it was held that A. was not liable on such 
promise, until such bond was produced, or 
shown to have been lost by B. subsequently 
to an assignment to him. An assignment cf 
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the debt secured by said bond was held to 
be no evidence of a compliance with the 
contract. 





EXECUTION. 
1. Where land has been set off on execu- 
tion, and there is a variance as to the esti- 
mated value of the land between the report 
of the appraisers and the officer’s return, the 
officer’s return is to govern, and is conclusive 
as to the levy. Chase v. Hazleton. 171 
2. A debtor who has been arrested by 
virtue of an execution is entitled to be dis- 
charged upon paying the amount of the exe- 
cution and fees. Rogers v. McDearmid. 506. 
3. And if his goods be seized, he may 
redeem them by paying the sum the sheriff is 
directed to levy, and the fees. ib. 
4. A creditor has a right to direct the 
officer to whom he delivers his execution not 
to collect the whole amount; and in such a 
case the sheriff has no authority to receive 
any more than he is directed to receive. 1b. 
5. And where a sheriff has such instrue- 
tions, a tender to him of the amount of the 
execution and fees, is no bar to an action on 
the judgment. ib. 





EXECUTOR AND ADMINISTRATOR, 

Where an executor of one whose domicil 
was here, had taken out ancillary administra- 
tion in another state, and upon a final settle- 
ment of his accounts there, a balance arising 
from the proceeds of a sale of land there 
made under an authority given by the laws 
of such other state, was found in his hands, 
for which balance the court there in which it 
was settled ordered him to account here, it 
was held that he was accountable for such 
balance as personal property in this state. 
Heydock’s Appeal. 496 





FOREIGN ATTACHMENT. 

1. C. being indebted to S. in divers sums 
of money, entered into partnership with P. in 
the business of shoemaking, &c., which was 
known to S. Afterwards C. requested S. to 
take his pay in his work, which S. agreed to, 
and was accordingly supplied with work at 
the shop of C. and P. to the amount of his 
demand against C. Adjudged, that S. was 
not the trustee of C. and P. for the work thus 
done. Russell v. Convers & Trustee. 343 

2. In foreign attachment the trustee cannot 





be charged for real estate in his possession. 
Wright v. Bosworth, trustee. 590 

3. He may, however, be indebted to the 
principal by reason of real estate in his 
hands, in such manner as to render him 
chargeable. ib. 

4. But one who holds land in trust for the 
separate use of a wife, cannot be charged by 
reason of the land as the trustee of the hus- 
band. wb. 





INFANT. 

1. If an infant purchase necessaries, and 
give a promissory note, signed by himself and 
a surety, and the surety afterwards pays the 
note, he is entitled to recover the amount so 
paid, of the infant. Conn v. Coburn, 368 

2. And the cause of action arises when 
the surety pays the note. tb. 





JUDGMENT. 

A judgment of a court in another state, 
against an inhabitant of this state, rendered 
without any service upon the defendant, or 
any appearance in the action, and remaining 
unsatisfied, is no bar to an action in this 
state, upon the original demand. Whittier v. 
Wendell. 257 





LICENSE. 

1. A liceuse, or privilege, to be exercised 
upon land, is not within the’statute of frauds; 
and may be granted without a contract in 
writing. Woodbury v. Parshley. 237 

2. Where A. gave B.a parol license to 
erect a dam on A’s land, for the benefit of 
both, it was held that after the license had 
been executed it could not be revoked with- 
out tendering to B. the expenses of erecting 
the dam; and that if it could be revoked, it 
would be as much the business of A. as of 
B. to remove the dam. ib. 





MASTER AND SERVANT. 

1. Where a servant, by the command of 
his master, does an apparent wrong to a third 
person, both the master and the servant are 
liable. Hill v. Caverly. 215 

2. But a servant or deputy is not liable to 
a third person merely for not doing that 
which it was the duty of the master todo. ib. 

3. Thus, where a master, having an unsafe 
and insufficient dam across a stream of water, 
ordered his servant to shut the gate and keep 
it shut until ordered to raise it, and the ser- 
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vant obeyed the order, by means of which 
the water was raised so high that the dam 
broke away, and an injury was done toa third 
person, it was held that the servant was not 
liable. ib. 





MORTGAGE. 

1. S. L., being seized of certain lands, 
mortgaged the same, and afterwards married, 
and died, leaving S. L. and D. R., wife of J. 
R., and A. L., his heirs at law. His widow 
was appointed administratix. J. R.,T.S. R. 
and D. P. procured an assignment of the 
mortgage, and commenced an action against 
the widow, as tenant, to recover possession 
of the mortgeged premises. The estate was 
administered in the insolvent course, and the 
administratrix petitioned for license to sell 
real estate for the payment of the debts. To 
prevent this, J. R. and 8. L., as principals, 
and T. S. R. and D. P. as sureties, executed 
to the judge of probate a bond to pay the 
debts, which the judge accepted, and dis- 
missed the petition. Held, that the bond 
operated as a discharge of the mortgage, and 
that the demandants were not entitled to re- 
cover. [Richardson, C. J., dissenting.| Rob- 
inson v. Leavitt. 73 
2. Where a conveyance of land is made 
upon condition that it shall be void upon the 
payment of a sum of money by the grantor, 
if the conveyance is in fact made to secure 
the payment of a debt for which the grantee 
has a remedy against the person of the debtor, 
the conveyance is to be deemed a mortgage. 
But where the conveyance is not intended as 
a security, it must be deemed a conditional 
sale. Page v. Foster. 392 
3. Money paid by a mortgagee to discharge 

a prior mortgage, is a charge upon the land, 
and must be repaid by the mortgager, when 
he comes to redeem. wb. 





NEW TRIAL, 
After a conviction, in a capital case, the 
court has power to grant a new trial, upon 
motion of the prisoner, if sufficient cause is 
shown. State v. Prescott. 287 





OFFICE AND OFFICER. 

1. The general principle that the acts of 
an officer de facto are valid, so far as the 
public or the rights of third persons are con- 
cerned, and that the title of one who comes 
into office by color of an election or appoint- 








ment, cannot be inquired into in a proceeding 
to which he is not a party, is applicable to 
those officers of towns whose duty it is to 
assess and collect taxes. T'ucker v. Aiken. 
113 

2. Thus where the office of collector was 
set up at auction, in town meeting, and struck 
off to the lowest bidder, and the town after- 
wards chose the same person collector— 
although such proceeding is illegal, the col- 
lector coming into office by color of an elec- 
tion, is to be considered an officer de facto, 
and the objection cannot be taken in an 
action against the selectmen. ib. 
3. So where the moderator of a town 
meeting at which the collector was chosen 
neglected to take the oath required by the 
statute, held, that the selectmen were not 
liable for committing the taxes to a person 
chosen at such meeting as collector. ib. 
4. A surveyor of highways, chosen ata 
town meeting holden in pursuance of a war- 
rant issued by a justice of the peace, who 
under the circumstances had no authority to 
issue a warrant for the purpose, was held not 
to have a legal title to the office of surveyor, 
nor any legal authority to make a distress for 
taxes. Brewster v. Hyde. 206 





PARTNERSHIP. 

One partner cannot bind his co-partner by 
deed to any new liabilities, but he may, by 
deed, bar him of a right which they possess 
jointly, and may individually adjust, receive 
payment, or release any partnership debt; 
and this may be done by either partner after 
a dissolution of the partnership. Morse vr. 
Bellows. 550. 





PAYMENT. 

1. G., holding a note against S., drew an 
order upon h'm for a certain sum in favor of 
I. S., which order was accepted by S., and 
the amount endorsed upon the note. Al- 
though the order was never paid by S., yet 
as it did not appear that it had ever returned 
to the hand of G, it was held to be payment, 
pro tanto, of the note. Shaw v. Gookin. 10 

2. G., the master of a ship belonging to 
S., of Portsmouth, in this state, sailed on 4 
voyage to Virginia, thence to France, and 
back to the United States. After the ship 
arrived at Virginia and was chartered on 4 
voyage to Bordeaux, S. died, and his executor 
wrote to G., directing him to pursue the voy- 
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age, and pay to himself a debt due to him 
from S. out of the first earnings of the ship. 
The estate turned out to be insolvent; and it 
not appearing that the executor was aware of 
this when he wrote to G., it was held that G. 
could not retain the amount of the said debt 
against the executor. ib. 


POOR. 

1. No action can be maintained against a 
town for expenses incurred in the support of 
a pauper, until notice of such expenses has 
been given to such town. Notice of other 
expenses, previously incurred in the support 
of such pauper, is not sufficient. Gilford v. 
Newmarket. 251 

2. Where the defendant’s wife, living se- 
parate from the husband, had become poor, 
and unable to maintain herself, and was as- 
sisted by the town, it was held that an ac- 
tion would lie at common law in behalf of 
the town, to recover of the husband the 
amount of the expenditures incurred on her 
account. Rumney v. Keyes. 571 

3, That it was immaterial whether the wife 
applied on her husband’s credit or not; that 
a legal obligation rested on the husband to 
supply his wife with necessaries for her sup- 
port; and if from his neglect to furnish such 
necessaries, they were supplied by the town, 
the defendant was liable on an implied pro- 
mise of payment. ib. 

4. That where such support was furnished 
by the town toa wife living separate from 
her husband, proof of her marriage with the 
husband, and that the articles furnished were 
necessaries for her support, constituted pri- 
ma facie evidence of the liability of the hus- 
band, and of his promise to pay, which he 
could rebut by evidence that her separate 
residence and want of means of support, was 
through no fault on his part. ib. 

5. If a husband, living in a state of sepa- 
ration from his wife, suffers his children to 
reside with the mother, he is liable for ne- 
cessaries furnished them, and she is consid- 
ered as his agent to contract for this pur- 
pose. ib. 





POSSESSION. 

If the proprietors of a township enter 
into a tract of land, and continue in posses- 
sion for twenty years, claiming the land un- 





der a charter which does not in fact cover it, 
this does not constitute a title, nor can the pos- 
session be deemed adverse to the title of the 
true proprietor. Proprietors of Enfield v. Day. 

457 





WITNESS. 

It is not necessary that a witness to a 
signature see a party sign his name to the 
instrument. If the person who signs, ac- 
knowledges it to be his signature, and re- 
quests the person witnessing the same to 
affix his name as a witness, it is sufficient. 
Pequawkelt Bridge v. Muthes. 230 





LEGISLATION. 


NEW HAMPSHIRE. 


Ar the last session of the Legislature of 
New Hampshire, which adjourned on the 5th 
of July, 1838, there were passed thirtythree 
public acts, twentyfive private acts, and 
twentyseven resolves. 


An appropriation of thirty shares in the 
New Hamphshire Bank was made for the 
erection of an asylum for the insane, on con- 
dition, that the sum of fifteen thousand dol- 
lars be contributed from other sources for the 
same purpose. An appropriation of fifteen 
hundred dollars was made for the education 
of indigent deaf and dumb persons, and a 
like amount for the indigent blind. A set 
of resolutions relative to slavery, after gen- 
eral discussions, were indefinitely postponed ; 
yeas, one hundred and nine, nays, eighty- 
two. 


Attorneys at Law.—Any citizen of the 
state, of the age of twentyone years, and of 
good moral character, may, on the recom- 
mendation of any attorney within the state, 
petition the Superior Court to be examined 
for admission as an attorney inthe said court, 
whereupon the court shall assign some time 
and place for the examination, and if they 
shall thereupon be satisfied of his acquire- 
ments and qualifications, he shall be admitted 
to practice as an attorney in all the courts 
of the state, upon taking and subscribing in 
open court, the oaths to support the constitu- 
tion of the United States, and of the state, 
and the oath of office by law prescribed. 
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Any person who shall have been admitted 
an attorney or counsellor of the highest judi- 
cial court of any other state of which he was 
an inhabitant, and shall afterwards become an 
inhabitant of this state, may be admitted to 
practice here, upon satisfactory evidence of 
his good moral character and his professional 
qualifications. Chapter 371. 


Imprisoned Debtors. —All persons who 
were committed on civil process from which 
they are discharged, but who are detained in 
close prison for the non-payment of prison 
charges thereon, are to be discharged from 
imprisonment. And no person who may be 
hereafter imprisoned is to be detained a close 
prisoner for the non-payment of prison 
charges, but such charge, if the prisoner be 
of sufficient ability to pay them, shall be a 
debt against him, to be sued and prosecuted 
like other demands due on account. 

If the person at whose suit any person 
shall hereafter be committed to close prison, 
shall not within twentyfour hours after such 
commitment give to the jailer satisfactory 
security by bond, that, in case of the ina- 
bility of the prisoner to pay the prison charges 
to the jailer, the principal in the bond shall 
pay them, the jailer may discharge such 
prisoner from his imprisonment. Chapter 370. 




















CONNECTICUT. 


The Legislature of Connecticut, at the 
May session, 1838, passed fiftynine public 
acts and a large number of private acts and 
resolves. 


Slavery.—A resolve was adopted protesting 
against the resolve of congress to lay all 
petitions, memorials and papers, touching the 
abolition of slavery, &c. on the table, without 
reading or reference, or printing, and request- 
ing the representatives of Connecticut to use 
their best exertions to cause the said resolu- 
tion to be rescinded. Resolves were also 
adopted protesting against the annexation of 
Texas to the Union ; asserting the power of 
congress to abolish slavery and the slave 
trade in the District of Columbia and in the 
Territories, and that it is the duty of congress 
to exercise the power, as soon as it can be 
done consistently with the best good of the 
whole country. 


Fugitives from Service.—Persons entitled 











to the services of any fugitives, who have 
escaped into this state, shall be entitled to , 
writ of habeas corpus, by making affidavit, 
setting forth the ground of such claim to the 
services of the fugitive. The trial of the 
question of fact, at issue between the parties, 
shall, at the request of either party, be by a 
jury of twelve men ; provided, that no person 
shall be qualified to sit as a juror, who be. 
lieves there is not constitutionally, or legally, 
a slave in the land. If upon the hearing, it 
shall be determined, that the person claiming 
the services of the person arrested, is not 
entitled thereto the Jatter shall be discharged 
and may recover his costs. But if it shall be 
determined that the claimant is entitled to 
the services of the fugitive, the latter shal! 
be delivered to him. Chapter 37. 


Mode of computing Interest.—In all cases 
where loans of money have been, or hereafter 
may be made in this state, wherein the rate 
of interest has been or hereafter may be cal- 
culated, according to the standard laid down 
in Rowlett’s tables, the same shall be valid to 


all intents and purposes; and no court of 


law shall entertain or admit any plea of usury 
to bar any claim due where the rate of inter- 
est charged has been or shall be calculated 
or deducted according to saidtables. Chap- 
ter 35, 


Spirituous Liquors.—No person shall sell, 
directly or indirectly, by an agent or other- 
wise, to any person or persons, any wine, or 
spirituous liquors, to be drunk in his or her 
house, shop or distillery, nor keep the same 
to be sold as aforesaid. Nothing in the act 
is to affect taverners duly licensed, or apoth- 
ecaries vending spirits for medicinal purpo- 
ses. Chapter 53. 


Taverners.—No person shall be licensed as 
a tavern keeper, who shall not have and keep 
in his house at least two spare beds for his 
guests, nor unless he shall have and keep 
good and sufficient stabling, and provender, 
and hay, or pasturage, and grain for four 
horses, or other cattle more than his own 
stock, for the accommodation of travellers. 
No licensed tavern keeper shall sell, by an 
agent or otherwise, to any minor, apprentice, 
or toa student of any college, academy, 0 
boarding school in the town where said 
minor, apprentice, or student, for the time 
being resides, any ale, wine, or spirituous 
liquors. Chapter 56, 
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CRITICAL NOTICES. jurisdiction, were certainly worthy of more 


space than is devoted to them. The case 
| Was important and interesting, and was in- 
Reports of Cases argued and determined in | vestigated, if we may judge from hearing the 
the Supreme Judicial Court of Massachu-| arguments, with unusual care and attention 
setts, By Ocravivs Picxerine, Coun- | by the respective counsel. The nature and 
sellor at Law. Vol. xx. No. 1. Boston: ! extent of the equity jurisdiction of the court 
Charles C. Little and James Brown, 1838. } were examined in a masterly manner, and all 
the law applicable to the case was brought 


supreme judicial court of Massachusetts has, to bear with equal animation, skill and pow- 
of late years, occasioned much inconveni- | er. It is a matter of regret, that the report- 
ence, and has been the subject of no little | er has devoted but a little more than a page 
complaint with the profession. The six-| to these arguments. 
teenth and last regular volume of Pickering’s 

reports was published several months since, | 4 Charge to the Grand Jury of Adams Coun- 
and contains the cases decided up to the Sep- ty, delivered at the opening of the Special 


eee 1835. The aR to Term of the Criminal Court of Mississippi, 
use no harsher term, of waiting months and on the fourth Monday of June, A. D. 1838. 


even years for the reported decisions of the By J. 8. B. Tuacuer, Judge of that Court. 
Co, ‘San felt the more sensibly, ~ the Natchez : Besancon and Haliday, Printers. 
English Reports were regularly received in 1838 : 
this country, before our own were published. . 
A case decided in Westminster Hall was, We formerly had occasion to notice two 
sooner placed in the hands of the profession, | charges to the grand jury, delivered by the 
than one argued and determined in our own | learned judge of the Boston municipal court, 
Commonwealth ! | and we have since had the pleasure of read- 
At the last session of the legislature of | ing the appropriate and exceedingly well 
Massachusetts it was enacted, that the re- | written charge of the son of that gentleman, 
ports of the decisions of the supreme judi- | himself a judge of the Mississippi criminal 
cial court on al) questions of law argued and | court. We have found it extremely inter- 
determined before the first day of September, esting, not only as explaining the geeral 
in each year, should be published on or be- | duties and responsibilities of krand jurors, 
fore that day. In consequence of this legis- | but also, as giving an exposition of many of 
lation the present volume, or part of a vol- | the indictable offences in Mississippi. We 
ume, containing most of the cases argued | copy the following from page 9%. 
and determined at the last March term of the “Among the numerous misdemeanors which 
court, has been published, in advance of the | should be made a part of your especial in- 
seventeenth, eighteenth, and nineteenth vol- | quiry, is the offence of retailing without a 
umes, which will contain the cases argued | license, or suffering to be drunk in the pre- 
and determined during the last three years. | mises where it is sold, spirituous liquors, 
Mr Pickering is too well known as a re- | under the quantity of one quart, or of giving 
porter to need any commendation, and the | or selling the same to slaves, without the 
character of the Massachusetts supreme | permission of their owners or employers. 
bench is such as to render his reports most | The statistics of crime in the United States, 
acceptable to the profession. The present | point to the excessive use of intoxicating li- 
volume is prepared with the reporter’s usual | quors, as the most fruitful source of domes- 
skill and corectness. If there be any room ‘tic misery and public outrage. Few men 
for regret, it is, that he has not given the ar- | commit crimes in their hours of reflection, 
guments of counsel at greater length in | and while under the dominion of sober reason, 
some cases, and, if curtailment were neces- | and in view, particularly, of the youth of the 
sary, that he had not exercised it somewhat | country, to whom it must look for valuable 
differently from what he has done. The ar- | citizens and effective protectors, you are 
guments of counsel in the case of Holland v. | bound to discountenance effectually this great 
Cru/t, (page 321), particularly to the point of | cause of social and popular disorganization,” 
21 
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Diep, in London, January 13, 1838, aged 
86, John, Earl of Eldon, upwards of 25 years 
Lord High Chancellor of England. 

We mentioned the death of this eminent 
and talented man immediately upon the re- 
ceipt of the news in this country, and we 
should have given a sketch of his life ere this, 
but we have been much occupied of late, in 
our journal, in the melancholy duty of noti- 
cing the prominent efforts and portraying the 
characters of members of the profession in our 
own country who have lately died; and, in- 
deed, there seemed little need of haste in giv- 
ing the history of one whose character and ser- 
vices are so familiar to the whole profession. 

“ The name that dwells on every tongue 

No minstrel needs!” 
Moreover, there was reason to expect, that 
the death of so eminent a lawyer would 
draw out notices from those who knew him 
well, and who would speak of him with more 
freedom than before his death. We have 
not been disappointed; and the following 
sketches from the London Morning Post, and 
from the Edingburg Review—the latter by 
Lord Brougham—will be perused with much 
interest by our readers, 

Joun Scort was born on the 4th of June, 
1751, which being the birthday of his old 
master and kind friend, king George the 
third, the king was wont to say—*Do not 
speak to me, Lord Eldon, till I have paid my 
respects to you on your birthday.” At the 
early age of 15, he was admitted at Univer- 
sity College, Oxford, under the care of his 
elder brother William, since Lord Stowell, 
who was at that time tutor of the college. In 
those days the few stage coaches were known 
by their armorial bearings, and the never-for- 
gotten motto upon the Newcastle coach that 
conveyed the young man to Oxford was— 


Sat cito, si sat bene.” 


He soon distinguished himself at the Uni- 
versity by that industry, and integrity, and 
kind nature for which, during the whole of a 
long life, he has been loved and respected by 
all who knew him. He obtained a prize- 
essay, (lately published), “On the advanta- 
ges of Foreign Travel,” and officiated for Sir 
Wm. Chambers as Deputy Vinerian Profes- 
sor. He was certain of succeeding to a fel- 
lowship, and in regular course to a college 








living, when, in his 23d year, he was obliged 
to abandon all prospect of ecclesiastical pre- 
ferment by his marriage with Miss Surtees, 
a young lady of Newcastle-upon-Tyne. 

Law was now the only profession open to 
him, and he was admitted a member of the 
Inner Temple. After some years’ labor, his 
prospects were so discouraging, that he re- 
solved to quit London, and practise as a pio- 
vincial counsel in his native town. But it 
was ordained otherwise. In consequence of 
the occupations of Mr Cowper not permitting 
him to attend as leading counsel in the case 
of the Clithervd Election Petition, for which 
he was retained; and of Mr Geo. Harding 
refusing to act as leading counsel, when he 
was retained only as junior, Mr » the 
solicitor for the petition, resolved to entrust 
the conduct of the cause to Mr Scott, who 
then lived in a small house in Carey Street. 
After he had retired to bed he was awaken- 
ed by the offer of the brief in the matter, 
which was to be argued the next morning be. 
fore a committee of the House of Commons. 
Mr Scott, after some deliberation, said, “ It 
is at this short notice impossible for me to 
argue the case; but, if you will be content 
with my stating the facts to the committee, 
and they will grant me a short indulgence, | 
will endeavor to make myself master of the 
law, and will do my best.” With this con- 
dition the solicitor was satisfied. 

Mr Scott was ready before the morning 
with a knowledge of the facts, and appeared 
before the committee. Having stated his 
case at some length, and with great perspi- 
cuity, he explained the situation in which he 
was placed, and his unavoidable inability to 
do any justice to the merits. “I hope,” he 
added, “ that I am not improperly trespass. 
ing by venturing to solicit a few hours in. 
dulgence.” It was instantly granted. The 
ability which he manifested was soon circu- 
lated through the profession, with the re- 
port that he had resolved to quit London. Mr: 
Mansfield and Mr Wilson, two of the most 
eminent counsel, conjured him not to qui! 
Westminster Hall. They assured him, that 
his success was certain, and Mr Wilson adé- 
ed, that the want of money ought not to de- 
ter him, for the assistance of many was ready 
to be proffered, and that he had the smell 
sum of £500, which he was desirous to in- 
vest on this certain security. This kind offer, 
which was made on Mr Scott’s return from 
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the committee to his house, he was not un- 
der the necessity to accept, as, by the re- 
tainers and briefs laid in the interim on his 
table, his fear of poverty was at an end. He 
abandoned his intention of retiring, and from 
that moment all his wants were supplied, and 
more than supplied, by his own exertions. 
He lived to enjoy the satisfaction of promot- 
ing both his kind friends, Sir James Mans- 
field and Mr Justice Wilson, to the bench. 
He was soon known on the Northern Circuit, 
of which he became the leader. He was suc- 
cessively solicitor and attorney general, in 
the discharge of the duties of which import- 
ant office his labors were unremitting. Often 
has the writer of these few lines met the at- 
torney general at five o’clock in the morning 
in Lincoln’s Inn-fields, walking to his cham- 
bers. The office of attorney general has, 
from the tendency of power to warp and de- 
prave us all, too often a bad effect upon the 
mind. Upon his kind nature it had no bad 
effect. There are some few now living, who 
will never forget his kind and christian de- 
meanor in the discharge of the most painful 
duties of his high office, of which the most 
important was the prosecution, in the year 
1795 or 1796, of Thomas Hardy and Mr 
Horne Tooke, and other defendants, for high 
treason. Never was there a more eventful 
moment for England. It was a contest be- 
tween liberty and tyranny, which every lover 
of his country deeply felt. These prosecu- 
tions, it ought to be known, were always 
against the advice of Sir John Scott. “You 
know me well enough,” he once said, “ not 
to suppose, that, as a man, I should recom- 
mend severity in preference to lenity, or that, 
az a lawyer, [ was so inexperienced as to ad- 
vise a charge of high treason with a great 
probability, if not a certainty of failure, toa 
minor offence, with a certainty of conviction. 

I stated, that, according to my view the pur- 

poses of government would be best attained 

by explaining to the community the seditious 

Practices of misguided and mistaken men, 

and, instead of outraging public feeling by 

asking for a severe punishment, to be satisfied 

With the proceedings for a misdemeanor; but 

I was overruled. It was resolved, that an in- 

dictment for high treason should be preferred. 

_ “ After a trial of many days the jury re- 
tired to deliberate ; upon their return their 
names were called over. I shal! never for- 


| jury,’ said the clerk of arraigns, ‘ are you 
| agreed in your verdict? What say you—is 
Thomas Hardy guilty of the high treason of 
which he stands indicted, or is he not guilty ?” 
‘ Not guilty,’ in an audible tone, was the an- 
swer. It was received in court silently and 
without noise—all was still—but the shout 
of the people was heard down the whole 
street. The door of the jury-box was open- 
ed by the jurymen to retire ; the crowd se- 
parated for them, as the saviors of their coun- 
try. I was preparing to retire, when Mr 
Garrow said, ‘Do not, Mr Attorney, pass 
that tall man at the end of the table.” ‘ And 
why not? said Mr Law, who stood next. 
‘ He has been here,’ answered Mr Garrow, 
‘ during the whole trial, with his eyes con- 
stantly fixed on the attorney general.’ ‘I 
will pass him,’ said Mr Law. ‘And so will 
I, was my rejoinder. As we passed, the 
man drew back.—When I entered my car- 
riage the mob rushed forward, crying out, 
‘ That’s he, drag him out!’ Mr Erskine, from 
whose carriage the mob had taken off the 
horses, to draw him home in triumph, stopped 
the people, saying, ‘1 will not go without the 
attorney general. I instantly addressed them, 
‘So you imagine that if you kill me you will 
be without an Attorney General. Before ten 
o’clock tomorrow morning there will be a new 
attorney general, by no means so favorably 
disposed to you as [ am.’ { heard a friend in 
the crowd say, ‘ Let hig alone, let him alone.’ 
They separated, and r proceeded. When I 
reached my house in Gower St. I saw, close to 
my door, the tall man who stood near me in 
court. I had no alternative, I instantly went 
up to him, ‘What do you want?’ I said. * Do 
not be alarmed,’ he answered, ‘I have atten- 
ded in court during the whole of the trial. 

I know my own strength, and I am resolved 
to stand by you. You once did an act of 
great kindness to my father—Thank God 

you are safe at your home, may He bless 
and protect you.’ He instantly disappeared.” 
A few weeks after these trials, Lord E)- 

don met in Westminster Hall Mr Horne 

Tooke, who walked up to him, and said, “ Let 

me avail myself of this opportunity to ex- 

press my sense of your humane and consid- 

erate conduct during the late trials.” 

He was promoted to the chief justiceship 

of the common pleas, and in 1801, the great 

seals were delivered to him. He was Lord 
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by any young man who may be laboring al- 
most hopelessly for advancement in his pro- 
fession, let him remember, that he may rely 
with confidence upon the power of industry 
and integrity. 

Long suffering is a lesson in every period 
of existence. In no sphere of life is it more 
necessary than in the arduous profession of 
the law; the greatest men it has produced 
have, at some period of their professional 
career, been ready to faint at their long and 
apparently fruitless journey, and they would 
have fainted had they not been supported by 
a confidence in the power of character and 
industry, by which they broke out into light 
and glory at the last, exhibiting the splendid 
spectacle of great talents long exercised un- 
der difficulties, and high principles never 
tainted by any of the arts through which 
men sometimes become basely rich or dis- 
honorably great. 

His merits and defects as chancellor will 
be decided as the merits and defects of all 
chancellors are decided—by his conduct as 
a judge and as a statesman. 

Of his conduct as a statesman it is impos- 
sible to form a correct judgment without a 
due consideration of the troubled times in 
which he lived. It was not in the dawn of 
a tranquil season, when lights and shades 
were blended and almost undistinguished, but 
when darkness was upon the face of Europe, 
and the whole civilized world alarmed at the 
progress of revolution. In such times he 
thought, whether right or wrong is another 
question, that the immediate duty of a states- 
man consisted, not in attempting to make 
things better, but in preventing their being 
worse. He stood on the ancient way. He 
saw this happy country in all its beauty, and 
he looked with horror upon that ignorance 
and rashness, upon that presumptuous con- 
fidence in private judgment, which, under the 
iilusion of reform, would not leave one stone 
standing upon another. He knew that de- 
lay could not be attended with evil, and he 
knew the misery which must result from that 
fearful impetuosity, ready to 

“ Rush in where angels fear to tread.” 


As a judge he was never exceeded, and, 
unless by the present excellent chancellor, 
perhaps never equalled. He was diligent in 
discovering the merits of the cause, from the 
evidence, the advocates, and above all, by 





his own exertions. He was patientissimus 
vert. He was cautious not to be diverted 
from the truth by the strength of an imme- 
diate impression. “I have made a covenant 
with myself never to decide when; powerful- 
ly excited,” was his favorite observation. He 
was cautious in his judgments, never form- 
ing a hasty opinion—never tenacious in re- 
taining an opinion when formed; and, al- 
though very subtle, he never wandered from 
the substance into useless refinement. He 
delivered his judgments openly, and always 
endeavored to satisfy the suitor against whom 
he decided, that justice was done. 

A very intelligent defendant, against whom 
he had decreed once, called upon him after 
the judgment, and said :—“ My lord, you 
have decided against me, and the decision 
was unexpected, and contrary to the encov- 
ragement given to me by all my counsel; 
but I cannot return to my home without say- 
ing, that, painful as it is to me, I am satis- 
fied you are right, and, as a subject of this 
happy country, most grateful am I for the 
pains which you have taken.” 

He was ever attentive to the bar. He 
heard not who spoke, but what was spoken: 
and he heard with a courtesy and kindness 
which diffused good feeling, and endeared 
him to the whole profession. 

He has been accused of delay, and deeply 
did he feel this harsh censure. Sensitive 
and justice-loving, he was not of a temper- 
ament to content himself with the consola- 
tion of a celebrated statesman— 

“If I’m traduced by tongues which nei- 
ther know my faculties nor person, yet will 
be the chronicles of my doing, let me say, 
tis but the fate of place. What we oft do 
best, is not ours, or not allowed—what worst, 
is oft cry’d up as our best act.” 

The same fault has been imputed to vari- 
ous chancellors. ° ? . 

If his delays originated in the legislature 
having burthened the chancellor with duties 
beyond the power of any human being to 
fulfil, upon whom ought the censure to fall ’ 
Upon the judge, or upon the public ? It was not 
his nature to complain, but he ought to have 
urged the legislature to consider the conflict: 
ing duties required from the chancellor, and 
the impossibility of their being fully di- 
charged by any man, be his attainments wh! 
they may. “ We can reach only to our ar 
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length, and our voice can be heard only 
while the vex’d air is still.” 

Some chancellors have endeavored to meet 
the evil by what is called despatch—— 

“ Of with his bead—so much for Buckingham.” 
Of this attempt by a judge to gain populari- 
ty at the expense of the suitors and of jus- 
tice, Lord Bacon says, “I once heard a 
judge that sat in chancery say, that he would 
make forty orders in a morning out of the 
way; and it was out of the way indeed ; for 
it was nothing to the end of the business ; 
and this is that which makes sixty, eighty, 
an hundred orders in a cause, to and fro, be- 
getting one another, and like Penelope’s web, 
doing and undoing. But I mean not to pur- 
chase the praise of expeditive in that kind ; 
but as one that has a feeling of his duty, 
and of the case of others.” 

There is scarcely a greater evil in the ad- 
ministration of justice than affected des- 
patch :— 

“ The road of justice 

Curves round the cornfield and the hill of vines, 

Honoring the holy bounds of property. 

* * Straight forward goes 

The lightning’s path, and straight the fearful path 

Of the cannon-ball. Direct it flies, and rapid.” 

Conscientious and vigorous chancellors, 
calculating upon their strength rather than 
their weakness, have endeavored to meet the 
evil by increased diligence, but it has al- 
ways failed. It failed in Sir Nicholas Ba- 
con, in Lord Egerton, in D’Augessean, in 
Lord Keeper North, in Lord Eldon, in Lord 
Lyndhurst, who wisely called, but called in 
vain, upon parliament for further assistance, 
and it failed in Lord Brougham, who, with 
exertion which ought never to be forgotten, 
in vain endeavored to subdue the evil. It 
must for ever fail. The only remedy is by 
diminishing the pressure upon the court or 
increasing the number of judges. 

The pressure of the business was so great, 
and the time requisite for politics was, dur- 
ing the French revolution, so excessive, that 
it was impossible that the business of the 
court could be subdued by Lord Eldon’s or 
any mind. On the one side he was surround- 
ed by censure, which he might have pacified 
by despatch: on the other side he had to 
preserve the interests of the suitors and his 
own approbation, by the consciousness of 
acting as a judge ought to act, without any 
fear but the fear of deciding unjustly. He 
preferred the latter. He went right onward 





in his course, regardless of the bayings at 
him ; and, to the disgrace of the country, he 
was blamed by the great mass of the com- 
munity for having sacredly preserved the in- 
terest of the suitors and dignified the ad- 
ministration of justice. Let the censurer of 
this anxious judge consider the twenty vol- 
umes of his reported judgments, and inquire 
how many of those judgments have been re- 
versed—then let him consider his numerous 
avocations during the time of the political 
warfare by which this country was convul- 
sed; and if he think that much has been 
omitted, let him not be unmindful that some- 
thing has been done. 

During the tempest he stood with firmness 
at the helm, and when the storm had subsid- 
ed, and the waves were yet beating on the 
shore, he could not divest himself of the 
alarm which he shared more or less with 
every lover of order throughout England. 

In private life he was one of the most ex- 
emplary and affectionate of living beings. 
He never appeared to such an advantage as 
amidst the charities of home, by his own 
fireside, where with the friends who loved 
him, his relations, his children and grand- 
children, he passed the declining years of 
his life, submitting with tranquillity and cheer- 
fulness which never forsook him, to the in- 
firmities from which, at his advanced age, he 
could scarcely hope to be exempt. Resign- 
ed to the will of his Maker, he died as he 
lived, breathing “ peace on earth and good 
will to men.” 

His lordship was the youngest brother of 
the Right Hon. Sir William Scott, Baron 
Stowell. We believe his lordship was at- 
tacked with no particular complaint, but sunk 
under a gradual decay of nature, His lord- 
ship was attended during his illness by his 
daughter, Lady Frances Banks. Lord El- 
don has left two daughters, Lady Frances 
Banks, and Lady Elizabeth Repton, the wife 
of Mr Repton, the architect, and is succeed- 
ed in the title by his grandson, John Vis- 
count Encombe, born December 10, 1805, 
and married October 1, 1831, to the Hon. 
Louisa Duncombe, (second daughter of Lord 
Feversham) born November 10, 1807. His 
lordship, (the present earl) has two daughters, 
one aged three and a half years, the other 
two years. His lordship is the only son of 
the Hon. John Eldon, who died in 1805, (eld- 
est son of the late Chancellor) and Henriet- 
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ta Elizabeth, only daughter of the late Sir 
Matthew Ridley, Bart. This lady was re- 
married to James William Ferrar, Esq., mas- 
ter in chancery.—The Chancellor had anoth- 
er son, the Hon. William Henry John, bar- 
rister at law, who died in July, 1833, at the 
age of 37. 


The following sketch by Lord Brougham, is ta- 
ken from an article on the Abuses of the Press, in 
the last April number of the Edinburgh Review. 


Lorp Expon to great legal experience, 
and the most profound professional learning, 
united that thorough knowledge of men which 
lawyers who practise in the courts, and es- 
pecially the courts of the common law,' at- 
tain in a measure, and with an accuracy hardly 
conceivable to those out of the profession, 
who idly fancy that it is only from intercourse 
with courts and camps that a knowledge of 
the world can be derived. He had a saga- 
city almost unrivalled ; a penetration of mind 
at once quick and sure; a shrewdness so 
great as to pierce through each feature of his 
peculiarly intelligent countenance ; a subtle- 
ty so nimble, that it materially impaired the 
strength of his other qualities, by lending his 
ingenuity an edge sometimes too fine for use. 
Yet this defect, the leading one of his intel- 
lectual character, was chiefly confined to his 
professional exertions ; and the counsellor, so 
hesitating in answering an important case— 
the judge so prone to doubt that he could 
hardly bring his mind to decide one—was, in 
all that practically concerned his party or 
himself, as ready to take a line, and to follow 
it with determination of purpose, as the least 
ingenious of ordinary politicians. The ti- 
midity, too, of which he has been accused, 
and sometimes justly, was more frequently 
the result of the subtlety and refinement 
which we have mentioned. At all events, 
no one knew better when to cast it off; and 
upon great occasions—that is, the occasions 
which put his interest or his power in jeop- 
ardy—a less wavering actor, indeed one more 
ready at a moment’s warning to go all lengths 
for the attainment of his object, never ap- 
peared upon the political stage. His fears in 
this respect very much resembled his con- 
scientious scruples, of which no man spoke 
more or felt less; he was about as often the 


1Lord Eldon was well versed in Nist Prius prac- 
tice during a great part of his life—having gone the 
Northern 


ircuit for many years. 











slave of them, as the Indian is of his deform- 
ed little gods, of which he makes much, and 
then breaks them to pieces, or casts them in- 
to the fire. When all politics seemed smooth, 
and the parliamentary sea was unruffled as 
the peaceful lake, nothing was to be heard 
but his Lordship’s deep sense of his respon- 
sible duties ; his willingness to quit the Great 
Seal; the imminent risk there was of his not 
again sitting in that place; the uncertainty 
of all the tenures by which official life is 
held; and even the arrival of that season 
when it became him to prepare for a yet more 
awful change ; and the hearer, who knew the 
speaker, felt here an intimate persuasion, that 
the most religious of mortals could not have 
named the great debt of nature with more 
touching sincerity, or employed an expression 
more calculated to convey that feeling of 
dread. Such were the songs of the swan 
when the waters were a mirror, and there 
was no fear of dissolution. But in foul weath- 
er—the instant that peril approached—be 
the black cloud on the very verge of the ho- 
rizon, and but the size of a man’s hand—all 
these notes were hushed, and a front was as- 
sumed as if the Great Seal had been given to 
him for life, with the power to name his suc- 
cessor by any writing under his hand, or by 
parole before a single witness. In like manner, 
when the interests of suitors required des- 
patch, when causes had been heard by the hour 
and by the day, and all the efforts of the judge 
to coax the advocate into greater prolixity had 
been exhausted, the dreaded moment of deci- 
sion came, but brought only hesitation, doubt, 
delay. So, too, when common matters occur- 
red in Parliament, and no kind of importance 
could be attached to the adoption of one 
course rather than another, bless us! what 
inexhaustible suggestions of difficulty, what 
endless effusion of conflicting views, what a 
rich mine of mock diamonds all glittering and 
worthless in the shape of reason on all sides 
of a question never worth the trouble of ask- 
ing, and which none but this great magician 
would stop to resolve! So again in the 
Council—when there was no danger of any 
kind, and it signified not a straw what was 
done, the day, had it been lengthened out by 
the sun being made to stand still, while our 
Joshua slew all the men in buckram that he 
conjured up, would yet have been all too short 
to state and to solve his difficulties about 
nothing! But let there come any real em- 
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barrassment, any substantial peril which re- 
quired a bold and vigorous act to ward it off, 
—let there but be occasion for nerves to work 
through a crisis which it asked no common 
boldness to face at all—let there arise some 
new and strange combination of circumstan- 
ces, which, governed by no precedent, must 
be met by unprecedented measures,—and no 
man that ever sat at a council board, more 
quickly made up his mind, or more gallantly 
performed his part. Be the act mild or harsh, 
moderate or violent, sanctioned by the law 
and constitution, or an open outrage upon 
both, he was heard indeed to wail and groan 
much of painful necessity—often vowed to 
God—spoke largely of conscience—com- 
plained bitterly of a hard lot—but the para- 
mount sense of duty overcame all other feel- 
ings; and, with wailing and with tears, beat- 
ing his breast, and not only tearing his hair, 
he did in the twinkling of an eye the act 
which unexpectedly discomfited his adversa- 
ries, and secured his own power forever. He 
who would adjourn a private road or estate 
bill for weeks, unable to make up his mind 
on one of its clauses, or take a month to de- 
termine on what terms some amendment 
should be allowed in a suit, could, without 
one moment’s hesitation, resolve to give the 
King’s consent to the making of laws, when 
he was in such a state of mental disease, that 
the Keeper of his Person could not be suf- 
fered to quit the royal closet for an instant, 
while his patient was with the Keeper of his 
Conscience performing the highest function 
of sovereignty ! 

With all these apparent discrepancies be- 
tween Lord Eldon’s outward and inward man, 
nothing could be more incorrect than to rep- 
resent him as tainted with hypocrisy, in the 
ordinary sense of the word. He had imbibed 
from his youth, and in the orthodox bowers 
which Isis waters, the dogmas of the Tory 
creed in all their purity and rigor. By these 
dogmas he abided through his whole life, 
with a steadfastness, and even at a sacrifice 
of power, which sets at defiance all attempts 
to question their perfect sincerity. Such as 
he was when he left Oxford, such he contin- 
ued above sixty years after, to the close of 
his long and prosperous life ;—the enemy of 
all reform, the champion of the throne and 
the altar, and confounding every abuse that 
surrounded the one or grew up within the 
precincts of the other, with the institutions 
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themselves ; alike the determined enemy of 
all who would either invade the institution or 
root up the abuse. 





MISCELLANY. 


CAMBRIDGE LAW SCHOOL, 

The prosperity of this school, is,we believe, 
unexampled in this country. Ever since its 
first formation, it has increased in popularity 
and usefulness, and, under the management 
of the present professors, its success has been 
wonderful. To spend a part of their novitiate 
at Cambridge, has become almost a matter 
of course with students in law, and the num- 
ber that go through the whole course is not 
small, We understand, that the number of 
students at present connected with the school 
is seventysix. Seventysix young men to be 
instructed in the law, by two professors !—a 
friend at our elbow suggests, that the latter 
may well exclaim with Dr. Watts,— 

“And if to eighty we arrive, 

We rather sigh and groan than live.” 
We doubt not, however, that they will be 
able to manage an hundred at least. After 
that, and the time will soon come, they may 
well demand assistance of the corporation. 

' The following young gentlemen — nine- 
teen in number — having passed the requisite 
time at the school, received the degree of 
LL.B. at the late commencement at Harvard 
University. 

Alfred Caldwell, St. Clairsville, Ohio ; 
Henry Chapin, Upton, Mass.; Francis Al- 
fred Fabens, Salem, Mass.; John Sullivan 
Fraser, Savannah, Ga.; George Gibbs, New 
York City ; Aaron Hayden, Eastport, Me. ; 
Charles Franklin Hamer, Manchester, Miss. ; 
John Power Knowles, Providence, R. L ; 
William Wulff Kenhardt, Charleston, 8S. C. ; 
Nathaniel Collins McLean, Cincinnati, Ohio ; 
Charles Warwick Palfray, Salem, Mass. ; 
Robert Massingil Porter, Nashville, Tenn. ; 
William Preston, Louisville, Ky.; Zabdiel 
Webb Porter, Baltimore, Md.; Luther Mar- 
tin Shreve, Nicholasville, Ky.; William 
Mainer Stafford, Alexandria, La.; Pardon 
Dexter Tiffany, Medway, Mass. ; Hiram Wel- 
lington, Lexington, Mass. ; William Whit- 
ing Jr., Concord, Mass. 
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THE LAW OF CORPORATIONS. 
The late decision of Mr Justice McKinley 
in Alabama, to which we have before refer- 
red, seems to have created considerable ex- 
citement throughout the country, if we may 
judge from the tone of the newspaper press. 
We have lately seen in the Philadelphia Pub- 
lic Ledger, an extended and elaborate expo- 
sition of the law on the subject, written by 
Russell Jarvis, Esq. He takes the position, 
that the decision referred to, conflicts with 
the laws of nations; with the common law; 
with the Federal constitution; with the judi- 
cial decisions of the Federal courts, and many 
of the State courts ; and with the constitu- 
tion, statutes, and decisions of the State of 
Alabama, 

Having published the opinion of Mr Chan- 
cellor Kent on this subject, the side of the 
question taken by that learned jurist may well 
be deemed fully represented in our journal, 
Meanwhile, we have received from a distin- 
guished member of the profession in a neigh- 
boring State, an answer to that opinion, which 
will appear in our next. 


JUSTICES OF THE PEACE BY PROXY. 

We find the following in a late number of 
the Greenfield (Mass.) Gazette. The prac- 
tice alluded to, is probably new to most of 
our readers. 

“A question of considerable interest to the 
profession, was presented at this term of the 
court of common plens in this town, name- 
ly, whether a justice’s signature may be af- 
fixed to a writ by the atttorney, by virtue of 
a general authority from the justice. This 
has been a common practice in many parts of 
the State. It was argued on the one side, 
that the Statute requiring writs to be signed 
by the magistrate was imperative, and nega- 
tived the idea that the signature could be val- 
idly made by procurement. It was argued 
on the other side, that the act was purely 
ministerial, involving the exercise of no dis- 
cretion on the part of the magistrate, any man 
being entitled to a writ on application; and 
that no greater evils could be incident to this 
practice than to that of issuing blank writs 
authenticated by the clerk’s signature, to be 
filled up at the discretion of the attorneys. 
The presiding judge entertaining strong 
doubts on the subject, deferred giving any 
opinion till consultation could be had with 
the other members of the court.” 





THE FORCE OF A GREAT MINp. 
The wonderful mind of the late Chief Jus. 
tice Parsons, has often been the subject of 
eulogy with legal writers, and with judges 
who have come after him. The last notice 
of that justly celebrated man that we have 
seen, is by Mr Justice Purnam, in the case 
of Deblois v. The Ocean Insurance Company, 
(16 Pickering’s R. 310.) “As light and spon- 
gy fabrics are reduced to portable size by 
hydraulic pressure, so the verbose readings 
of the law were, by the force of his great 
mind, reduced to clear practical rules.” 


The following specimen of professional poetry js 
copied from a London Magazine. 


CANONS OF DESCENT. 


Versified from Blackstone's Commentaries, by an 
Apprentice of the Law. 


CANON 1. 
Estates go the issue (ifem) 
Of him last seised, in infinitum ; 
Like cow tails, downward straight they teud, 
But never, lineally, ascend ; 


CANON Il. 


This gives that preference to males, 
At which a lady justly rails; 


CANON III. 
Of two males in the same degree, 
The eldest, only, heir shall be ; 
With females we this order break, 
And let them altogether take : 


CANON IV. 
When one his worldly strife hath ended, 
Those who are lineally descended 
From him as to his claims and riches, 
Shall stand precisely in his breeches ; 


CANON V, 
When lineal descendants fail, 
Collaterals the land may nail; 
So that they be (and that a bore is) 
De sanguine progenitoris ; 


CANON VI. 


The heir collateral, d’ ye see, 
Next kinsman of whole blood must be : 


CANON VII. 


And of collaterals, the male 

Stocks are preferred to female, 

Unless the land come from the woman, 
And then her heirs shall yield to no man. 





CECB oteah Scales allt k seeige 


Mra Sst 


nareneiia 
van! A RC til Nae peas iro tabi. 


ip Hees 


4 hea oS RT einer My 


se rust 








